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CURRENT TOPICS. 





Among the events of the week is one which 
will make every American blush for shame, 
before the whole civilized world. We allude 
to the workings of that mad freak of a por- 
tion of Cincinnati’s inhabitants, which was 
caused by the partial acquittal of one man, 
who was charged with the murder of a fel- 
low-human, and found guilty, by the tribunal 
designated by the Constitution and laws of 
the State, of only the crime of manslaugh- 
ter. Enraged by this alleged miscarriage of 
justice, without any thought, the mob re- 
sorted to acts of violence, and lawlessness of 
such a criminal character and of such sad- 
dening consequences, that the crime which 
caused this outburst of popular rage was com- 
pletely covered up in its comparative insig- 
nificance when placed side by side with this 
dastardly outrage of the mob. To the court 
house and county jail was applied the torch, 
and we owe no thanks to the mob that a great 
conflagration did not take place. Their own 
lawlessness found no place in their minds. 
Their great crime against the public who 
who were in no sense responsible for the oc- 
currence which roused the ire of the mob, 
gave them no anxiety; but this slight event 
of the partial acquittal of a man who was 
alleged to have committed a private wrong 
upon a private individual, was held up to be 
a great crime against the people, striking at 
the root of popular safety, and magnifled in- 
to something of such great moment, that a 
thorough outburst of popular indignation, 
manifested in open acts of violence, was 
necessary to accomplish the necessary end. 

No one who has any respect for his name 
will attempt to defend this crime. It lacks 
any elements which entitle the aggressors to 
palliation or excuse. But it is done; and now, 
when the popular excitement has subsided, 
we can well consider the causes thereof, and 
the moral it teaches us. First, it will bea 
great argument for those who are opposed 
to the jury} system, |to employ. Second, 
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it shows beyond all doubt, that the populace 
have been alive to the miscarriages of justice 
which have lately occurred. Third. It in- 
tensifies the popular aversion to criminal law- 
yers. Fourth. It will serve as an efficient 
warning to courts which are disposed to thrust 
aside common sense in their veneration for 
some of the absurdities of the old law of crim- 
inal pleading. Fifth. It will render the ears of 
jurymen less sensitive to the pathetic appeals 
of eloquent advocates, and compel them to 
feel that.their own lives and liberty are at 
stake as well as those of the accused. Sixth. 
It will have a tendency to intimidate jurymen 
to convict men whose guilt may be well 
doubted. Lastly. It will hastena reform 
in the administration of justice in the crim- 
inal courts, and in matters of crime generally, 
a reform which we have contended was time- 
ly and necessary. S:d as this Cincinnati riot 
has been; much as one may regret the loss of 
blood, the disturbance to public peace and 
safety, the senseless and aimless destruction 
of public property,the moral it has taught will 
be a very instructive and valuable one. The 
French revolution and the reign of terror 
which followed its inception, were looked upon 
at the time as a great outrage and drawback 
to civilization; but calmly viewed from the 
standpoint of to-day, we can see that it was 
but the oatburst of resistance to tyranny; and 
he must be a strong skeptic who fails to see 
that it was one of the best things that has 
ever happened upon Continental Europe. So, 
this riot may seem to be a gross outrage to-day, 
but, as the cloud of smoke which hovers over 
the mob disappears, the people will gradually 
come to congratulate themselves that it oc- 
curred. 





We will notsay that the President hasten- 
ed to fill the vacancy in the eighth circuit be- 
cause of our remarks in the Journat of the 
2ist. ult. but the vacancy is filled and Judge 
Brewer of Kansas is the fortunate man. We 
dwelt upon Judge Brewer’s qualifications some 
time since and feel gratified at his success. 
We feel that in him we have reason to feel 
happy. We contended that the nomination 
should go to the southern part of the circuit; 
andit has so gone. We advocated the ap- 
pointment of Judge Brewer as one who en- 
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joyed the confidence of those whose interests 
were at stake, and whose ability was some- 
thing well known beyond the bounds of 
his own State. We can feel thatthe circuit 
bench will lose none of the respect due it by 
this appointment, and we have reason to be- 
lieve that no interest political or private is to 
be subserved by the appointment. In such 
case we will retract the expressions we employ- 
ed with regard to the President’s diatoriness. 

Judge Brewer was born in Asia Minor in 
June, 1836 and is therefore forty’ six years 
of age. He has been in the West since 1858. 
He was appointed United States commissioner 
at Leavenworth, Kan. ; in 1862, he was elected 
Judge of probate of his county; in 1864, of 
the district court for the first Judicial district 
of the State ; and in 1868 prosecuting attor- 
ney for his county. Two years later, he was 
elevated to the Supreme bench ofthe State, 
and obtained two reelections in 1876 and 1882 
respectively. He isa nephew of Judge Field 
rof the United States Supreme Court. 

On the whole we have reason to congratu- 
late ourselves on the happy solution of this 
problem, although the people of Kansas may 
have reason to regret the loss of him, to whose 
ability they have twice testified by re-electing 
him. Wealso feel gratified that ‘the policy 
for which we have always contended has been 
followed in thisinstanee of taking men qual- 
ified by judicial experience to supply Federal 
vacancies. There will doubtless be two more 
vacancies ere long, and the President will 
have two more opportunities to exhibit his 
sound sense. We observe that they have al- 
ready commenged in the East to lay wires for 
Judge Lowell’sseat. We trust that the pol- 
iticians will be disappointed. 





Weare willing to embrace our Albany 
brother once more, and avail ourselves of his 
kind invitation to his city, but before we do 
so, we would like to have pointed out to us 
where we have employed the expression ‘‘soil- 
ing the judicial ermine.’’ 








PROOF OF LEGITIMACY. 





Filiation or parentage may at law be estab- 
lished, and can only in general be so estab- 
lished, as regards the father, by a combina- 
tion of facts indicating the connection of 
parent and child between an individual and 
the family to which he claims to belong. 
Among the principal of these facts are that 
his mother was married to the person whom 
he claims as his father at the time he was born 
or begotten; that he has always borne his 
name and been treated and maintained and 
educated as his child; that he has been uni- 
formly received as such in society, and that 
he has been acknowledged as such by the 
family. These things being shown his legiti- 
macy is presumed.1 In like manner the law 
presumes that every child in a Christian 
country is prima facie the offspring of a law- 
ful rather than of a meretricious union of 
the parents, and that consequently the mother 
either by actual marriage, or by cohabitation 
and recognition was the lawful wife of the 
father, and in the absence of any negative 
evidence, no supplemental proof of legal 
marriage will be necessary to kgitimize the 
offspring. So a person proved to have been 
born during the continuance of a valid mar- 
riage between his mother and any man, or 
within such time after the dissolution thereof 
and before the celebration of another valid 
marriage, that his mother’s husband could, 
according to the course of nature, have been 
his father, is presumed to be the legitimate 
child of his mother’s husband.* In accord- 
ance with the maxim pater est quem nuptie 
demonstrat, the rule is the same where the 
child is born in wedlock, whether begotten 


1 Weatherford v. Weatherford, 20 Ala. 548 (1852); 
Illinois Loan Uo. v. Bonner, 75 Ill. 315 (1864); Barnum 
v. Barnum, 42 Md. 253 (1875). 

2 Strode v. Magowan, 2 Bush. 627 (1865). And where 
a man speaks of a child of his as his ‘‘daughter,’’ the 
presumptioy is that she is legitimate. Gaines v. New 
Orleans, 6 Wall. 690 (1867). And see Gaines v. Her- 
man, 24 How. 553 (1860). 

8 Steph. Ev., art. 98; Stegall v. Stegali, 2 Brock. 
256 (1825); Illinois Loan Co. v. Bonner, 75 IIl. 315 
(1874); Herring v. Goodson, 48 Miss. 392 (1870), Rem- 
ington v. Lewis, 8 B. Mon. 611 (1848); State v. Worth- 
ingham, 23 Minn. 528 (1877); Bowles v. Bingham, 3 
Munf. 599 (1811); Patterson v. Gaines, 6 How. 550 
(1848); Caugolle v. Ferrie, 23 N. Y. 90 (1861); Senser 
v. Bower, 1 Penn. 450 (1830); Dinkins v. Samuels, 16 
Rich. (L.) 70 (1856). . 
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before or after the marriage ; * and where the 
mother is visibly pregnant at the time of the 
marriage, the presumption is held not to be 
rebuttable, for it is said that a man who mar- 
ries a woman whom he knows to be in that 
condition, is to be considered as acknowledg- 
ing by a most solemn act, that the child is 
his.5 As has been said: ‘‘This legal pre- 
sumption that he is the father whom the nup- 
tials show to be so, is the foundation of every 
man’s birthand status. It is a plain and sen- 
sible maxim, which is the corner-stone, the 
very foundation, on which rests the whole 
fabric of human society; and if you allow it 
once to be shaken, there is no saying what 
consequences may follow.’’ ® 

By the ancient common law, if the husband 
was within the four seas at any time during 
the pregnancy of the wife, the presumption 
was conclusive that her children were legiti- 
mate.7 This conclusive presumption of leg- 
itimacy was upheld, it has been intimated, 
from motives of policy, to protect the fruits 
of the profligacy of king and nobles from the 
perils of disinheritance. So far was the prin- 
ciple carried that in one case it was decided 
that a child born in England was legitimate, 
although the proof was uncontradicted that 
the husband resided in Ireland during the 


a long time previous ; while in another, where 
the husband resided in Cadiz, the child was 
held to be a bastard, not because Cadiz was 
further away from the residence of the wife, 
but because Ireland was within the four seas 
while Cadiz was without them. Nevertheless 
the English judges, during many reigns, ad- 
hered to the rule in all its strictness and re- 
fused, except in the case of a natural impos- 
sibility, to make any inquiries into the pater- 


4 Dennison vy. Page, 29 Pa. St. 420 (1857). (See dis- 
senting of opinion of Lowrie, J., in Page v. Derni- 
son, 1 Grant’s Cas. 879 (1859). R. v.Luff, 8 East. 198; 
State v. Herman, 13 Ired. (L.) 502 (1852); State v. 
Wilson, 10 Ired. (L.) 131; Montgomery v. Montgom- 
ery, 3 Barb. Ch. 132 (1848); Bowles v. Bingham, 2 
Munf. 442 (1881); 3 Munf., appendiz. In Montgom- 
ery v. Montgomery, 3 Barb. Ch. 132 (1848), it was 
held that the admission of a third party that a child 
born after the marriage, but begotten before, was 
his child and not that of the subsequent husband, 
was not sufficient to rebut the presumption. 

5 R. v. Luff, 8 East. 198; State v. Herman, 13 Ired. 
(L.) 503 (1852). 

6 Routledge v. Carruthers, Nicholas on Adult. Bast. 





161. 
7R.v. Murray, 1 Salk. 122; R. v. Allerton, 1 Ld. | 


Raym. 122. 


nity of a child whose mother’s husband was 
within the realm.® But this rule, at length, 
‘fon account of its absolute nonsense,’’ as 
Mr. Justice Gross termed it, was exploded. 
In 1807, in the case of The King v. Luffe,® 
Lord Ellenborough laid it down that the ille- 
gitimacy of the child might be shown where the 
legitimacy was impossible, in five cases (1) 
where the impossibility arose from the hus- 
band being under the age of puberty. In a 
case in the Year Books it was held that the 
issue was a bastard, where the husband was 
under fourteen years of age at the time. (2) 
Where the impossibility arose from the hus- 
band laboring under a disability occasioned 
by natural infirmity. In Foxcraft’s Case,!° 
an infirm, bedridden man was married in that 
state twelve weeks before his wife bore a 
child. The child was adjudged illegitimate. 
(3) Where the impossibility arose from the 
length of time elapsed since the death of the 
husband. (4) Where the impossibility arose 
from the absence of the husband, as where 
he was outside the realm at the time the child 
was begotten. (5) Where the impossibility 
was based on the laws of nature. An exam- 
ple of this division is found in Whisterlo’s 
Case,!? where it was attempted to charge a 
black man as the father of a white child born 
of a mulatto woman. But in an Illinois case 
where a person’s mother was an Indian, his 
father being white, proof that he was a col- 
ored man was held not to overcome the pre- 
sumption of legitimacy, for the color would 
be inferred as being derived from the 


8In Flettesham v. Julian, Year Book, 7 Hen. IV. 
9. decided in uhe seventh year of the reign of Henry 
IV., Rickhill, J., said: **Cestui John fuit deins la 
mere l’issue fuit mulier—for who that bulleth my cow 
the calf is mine.’’ The judicial language of that day 
was apt to be broad, but the judge was to furnish the 
great dramatist with the law for one of his tragedies. 


**Sirrah, your brother is legitimate. 

Your father’s wife did after wedlock bear him; 

And if she did play false, the fault was bis, 

Which fault lies on the hazards of all husbands 

That marry wives. Tell me, how if my brother, 

Who, as you say, took pains to get this son, 

Had of your father claimed this son for his? 

In sooth, good friend, your father might have kept 

This calf, bred from his cow, from all the world.’’ 
King John, Act I., Scene I 


98 East, 207. 

10 1 Roll. abr. 

ll See R. v. Allerton, 1 Ld. Raym. 395. 

12 Cited in Cross v. Cross, 3 Paige, ch. 139, 
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mother.1* Finally, in Pendrell v. Pendrell,"* 
it was held that it was not necessary to show 
that the legitimacy was impossible. In this 
case, the husband and wife after living to- 
gether some months, she staying in London 
and he going to Staffordshire, after a sepa- 
ration of three years a child was born. The 
evidence being strong that the husband had 
not visited the wife during that time, the pre- 
sumption of the legitimacy of the child was 
held to be overthrown, and he was declared 
illegitimate.15 

In Hargrave v. Hargrave,!® Lord Langdale 
laid it down that the presumption that a child 
born of a married woman is legitimate, may 
be rebutted by showing that the husband was 


(1) incompetent; (2) entirely absent, so as 


to have no intercourse or communication of 
any kind with the mother; (3) entirely ab- 
sent at the period during which the child 
must, in the course of nature, have been be- 
gotten. (4) only present under circum- 
stances affording clear and satisfactory proof 
that there was no sexual intercourse. And 
in answer to the House of Lords the judges 
laid down the rule thus: Where a child is 
born in lawful wedlock, the husband not be- 
ing separated from his wife by a sentence of 
divorce, sexual intercourse is presumed to 
have taken place between the husband and 
wife, until the presumption is encountered by 
such evidence as proves to the satisfaction of 
those who are to decide the question, that 
such sexual intercourse did not take place at 
any time when, by such intercourse, the hus- 
band could, according to the laws of nature, 
be the father of the child.1’ 

In Head v. Head,#* Leach, V.C., summed 
up the modern English law in concise lan- 
guage. Said he: The ancient policy of the 
law of England remains unaltered. A child 
born of a married woman is to be presumed 
to be the child of the husband, unless there 
is evidence which excludes all doubt that the 
husband could not be the father. But in 
modern times the rule of evidence has varied. 
Formerly it was considered that all doubt 


13 Tilinois Loan Co. v. Bonner, 75 Ill. 315 (1874). 

1¢ 2 Strange, 925, 

15 And see Goodright v. Saul, 4 Term Rep. 358. 

16 9 Beav. 255 (1846). 

17 Answer of the judges to the seventh question in 
the Banbury Peerage, 1 Sim. & Stu. 157 (1811). 

18 1 Sim. & Stu. 150 (1823). 





could not be excluded unless the husband 
were extra quatuor maria. But as it is ob- 
vious that all doubt may be excluded from 
other circumstances, although the husband be 
within the four seas, the modern practice per- 
mits the introduction of every species of legal 
evidence tending to the same conclusion. 
But still the evidence must be of a character 
to exclude all doubt; and when the judges in 
the Banbury Case spoke of satisfactory evi- 
dence upou this subject, they must be under- 
stood to have meant such evidence as would 
be satisfactory, having regard to the special 
nature of the subject.’’ This is the law of 
both England and the United States at the 
prestnt time. 

In answer to another question in the 
Banbury Case, the judge replied: ‘‘That 
after proof given of access of the hus- 
band and wife, by which, according to the 
laws of nature, he might be the father of a 
child, no evidence can be received, except to 
deny that such intercourse had taken 
place.’’?® In this rule it should be remem- 
bered that ‘‘access’’ and ‘‘non-access’’ mean 
the existence or non-existence ef opportuni- 
ties for sexual intercourse.?° 

“If sexual intercourse is proved,’’ said the 
Chancellor in Morris v. Davies,” ‘‘that is,if the 
judge or the jury trying the question of fact 
be satisfied that sexual intercourse took place 
between the husband and wife at the time of 
the child being conceived, the law will not 
permit an inquiry whether the husband or 
some other man was more likely to be the fa- 
ther of the child.’’ ‘‘If once you are satis- 


19 Answer of the judges to the 6th question in the 
Banbury Peerage, 1 Sim. & Stu. 157 (1811); Wright v 
Holdgate, 3 C. & K. 158 (1850). 

20 Banbury Peerage, 1 Sim. & Stu. 159 (1811). Said 
Lord Eldon in The Banbury Peerage (see5d Cl. & F, 
250): ‘*‘Lord Hale in Hospeli v. Collins, decided that 
the issue for the jury was as to the fact of access, or, 
as I understand him to mean, sexual intercourse. 
For the access in question is of a peculiar nature, not 
being access in the ordinary acceptation of the word, 
but access between a husband and wife viewed with 
reference to the result, namely, the procreation of 
children.’’ ‘‘By ‘access’ I mgan opportunities of 
having sexual intercourse.’’ Cope v. Cope, Alder- 
son, B., 1M. & Rob. 275 (1833). ‘*Access is such 
access as affords an opportunity of sexual inter- 
course.’’ Beury v. Philpot, 2 Myl. & K. 349 (1835). 
Lord Langdale in one case calls it ‘‘generating access,’? 
saying: ‘‘The absence of sexual intercourse where 
there has been some society, intercourse or access, 
has been called non-generating access.’ Hargravev 
Hargrave, 9 Beav. 225 (1846). 

215 Cl. & F. 243 (18387). 
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fied that the husband had sexual intercourse 
with his wife, the presumption of legitimacy 
is not to be rebutted by its being shown that 
other men also had sexual intercourse with 
the woman. The law will not, under such 
circumstances, allow a balance of the evidence 
as to who is most likely to have been the fa- 
ther.’’ 22 The law does not permit the ad- 
mission of evidence on the question 
whether the adulterer or the husband 
is most likely to be the father of 
the child.27 So where the husband has 
had intercourse or even ‘‘access,’’ the bad 
reputation of the wife, either before or after 
the marriage, does not overthrow the pre- 
sumption.2* Neither does the fact that 
that the wife was living in adultery.2> In R. 
v. Inhabitants of Mansfield,2° it appeared 
that a wife was deserted by her husband who 
went to live with another woman; that the 
wife at the end of three or four years married 
another man and had twochildren, and that 
eleven years after the second marriage, she 
again cohabited with her husband. It not 
appearing where the husband was between the 
time of his deserting and returning to his 
wife, it was held that the evidence was insuffi- 
cient to show non-access when the children 
were begotten. ‘‘The question is,’’ said Lord 
Denman, ‘“‘whether in this case there be any 
evidence of illegitimacy; and to establish 
that it is necessary to show non access of the 
husband. That may be proved by circum- 
stances ; one of which certainly is an adulter- 
ous intercourse between the husband or wife 
and another party. But here the whole proof 
consists only of that fact. We are not told 
what the husband was doing or where resid- 
ing at the time when the twochildren were 
begotten.”” In Berry v. Philpot,?’ the wife 
of P. left him and went to live with her fath- 
er. Shortly after,her father dying, she formed 
a connection with one H. with whom she went 
to live. P. took a house opposite where they 
resided and had frequent interviews with her. 
She had two children during this time. It 
was held that they must be declared legiti- 


22 Alderson, B., in Cope v. Cope, 1 M. & Rob. 275 
(1833). 

2 Hemmenway v. Towner, 1 Allen, 209 (1861). 

24 Phillips v. Allen, 2 Allen, 453 (1861). 

25 Cases ante and Cross v. Cross, 3 Paige Ch. 189, 23 
Am. Dec. 778 (1832). 

261 Q. B. 444 (1884). 

272 Myl & K. 349 (1834). 





mate. ‘**Access’’ said the Master, ‘‘is such 
access as affords an opportunity of sexual in- 
tercourse, and where the fact of such access 
between a husband and wife within a period 
capable of raising the legal inference as to 
the legitimacy of an after born child is not 
disputed, probabilities can have no weight; 
and a case ought never to be sent to a jury. 
There is nothing against the evidence of ac- 
cess except evidence of the adultrous inter- 
course of the wife with H. which does not af- 
fect the legal inference ; for if it were proved 
that she slept every night with her paramour 
from the’ period of her separation from her 
husband, I must still declare the children to 
be legitimate. The interest of the public de- 
pends upon a strict adherence to the rule of 
law.’’ In Van Arnam v. Van Arnam,”® the 
wife of the plaintiff was for several years liv- 
ing in the same town with him as the kept 
mistress of another person, the husband 
making no exertions to break up the inter- 
course. The court held that in the absence 
of evidence of non access the husband would 
be presumed to be the father of the children 
begotten upon the wife during that time. 
From proof of ‘‘access’’—as this word is 
used in this connection—the presumption of 
sexual intercourse is very strong. Plowes v. 
Berry”? affords a good illustration of this. 
In that case B who was married in 1829 be- 
came a lunatic in 1833 and was confined in 
alunatic asylum until his death. His wife 
who lived twenty-five miles away, occasional- 
ly visited her husband, but the keepers of the 
asylum had strict orders notto allow them 
at any time to remain alone together. He 
was allowed the freedom of the grounds, and 
the porter sometimes being absent it was 
possible for a person to enter without being 
seen. In March 1835 she visited the asylum 
and remainedalone for some time with her hus- 
band. A child was bornin December 1835. 
There were rumors at the time that Mrs. 
B. was living in adultry with one D. But the 
court held that the child was legitimate.® 
Evidence of a rumor that a person was illegi- 
timate is of itself insufficient*! though such tes- 


281 Barb. Ch. 375 (1846). 

29 31 L. J. Ch. 680 (1862). 

30 See the corrected report of the case in33L. J. 
(Ch.)347; and see contra; Clarke v. Maynard, 1 Madd. 
& Geld. 364 (1822). 

81 Vaughan v. Rhodes, 2 McCord, 227 (18 Am. Dec. 
718) (1822). 
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timony is admissible in connection with other 
facts. In King v. Luffe* it was held that 
non access of the husband need not be proved 
during the whole period of the wife’s pregnan- 
cy. It was sufficient if it was naturally im- 
possible (as when he has access only a fort- 
night before the birth) that he could be the 
father. 

That busband and wife slept togeth- 


er affords a strong and irresistible inference 
of sexual intercourse. ‘‘But in the absence 
of such irresistible evidence, the fact of sex- 
ual intercourse must be tried like every other 
fact to which no direct evidence is applicable. 
Proof that the husband and wife were living 
in the same town, and so had opportunities of 
meeting, and therefore of sexual intercourse, 
would in the sbsence of any proof raising a 
presumption to the contrary be sufficient to 
establish the legitimacy of a child born of the 
wife. Proof that they had been in the same 
room or in the same house together would be 
much stronger evidence of the fact, the 
strength of which, however, would vary with 
the circumstances; and as neither would be 
direct proof of sexual intercourse, but of 
facts from which, taken by themselves, sexual 
intercourse would be inferred, such inference 
must, as in all other cases, be capable of be- 
ing repelled by the proof of fact tending to 
raise a contrary inference. 

But proof of access is not conclu- 
sive. lt being only proved that the op- 
portunity for sexual intercourse had existed 
as that the parties lived in the same house— 
and the fact itself not being proved, evidence 
is admissible to disprove the presumption 
that it did take place. ‘*The parties may be 
followed with these four walls, and the fact 
of sexual intercourse not only disproved by 
direct testimony, but by circumstantial evi- 
dence raising a strong presumption against 
the fact.’’ To state this principle briefly. 
The proof of sexual intercourse being con- 
clusive, the presumption cannot be attacked 
but the evidence by which such fact is to be 
established may be contradicted. The law 
is not so unreasonable as to demand proof of 


32 Stegall v. Stegall, ante. 

338 East. 

81 Legge 'v. Edmonds, 25 L. J. (Ch.) 125 (1856). 

35 R. vy. Inhabitants of Mansfield, 1Q. B. 444 (1841) 


Cope v. Cope, 1 M. &Rob. 275 (1888); B.Shepherd, | 


6 Binney, 283 (1814. ) 





non access by witnesses, who were with her 
every minute of the time wherein she is sup- 
posed to have been begotten with a child. 
If such facts and circumstances are proved, 
as wonld induce a rational and well founded 
belief that the husband could have no access, 
it is sufficient.* 

On this question the conduct of the sup- 
posed father or of the mother towards the 
child is relevant.°7 In the case of Morris v. 
Davis,* the wife concealed the birth of the 
child from her husband, and declared to him 
that she never had such a child; the husband 
disclaimed all knowledge of it and acted up to 
his death asif no such child was in exist- 
ence ; the wife’s paramour aided in conceal- 
ing the child, reared and educated it as his 
own, and left it all his property by will. 
This repelled the presumption that the child 
was legitimate. In the Banbury Peerage case 
Lord Redesdale said: I admit that the law 
presumes the child of the wife of A born when 
A might have had sexual intercourse with 
her or in due time after, to be the legitimate 
child of A; but this was merely considered a 
ground of presumption, and might be met by 
opposing cir¢umstances. The fact indeed 
that any child is the child of any man is not 
capable of direct proof, and can only be the 
result of presumption—understanding by pre- 
sumption, a probable consequence drawn 
from facts, either certain or proved by cred- 
ible testimony, by which may be determined 
the proof of a fact alleged, but of which there 
can be no direct proof. * * It is therefore of 
high importance to consider in a question of 
legitimacy whether the fact of such acknowl- 
edgment as would demonstrate the legitima- 
macy did take place, or whether by circum- 
stances such acknowledgment was rendered 
impossible as by the child being a posthumous 
child. If onthe contrary it appears that the 
supposed father was ignorant of the birth of 
such a child, and that the fact of its birth 
was concealed from him, such concealment is 
strong presumptive proof that there had ex- 
isted no sexual intercourse which could’ have 
made him the father of such a child.’’ So the 
fact of the wife living in open adultery coup- 


36 Com. vy. Wentz, 1 Ashm. 269 (1808); Wright yv. 
Hicks, 12;Ga. 155,(1852) ; State v. Pettaway, 13 Hawks. 
628 (1825). 

87 Cope v. Cope, 1 M. & Rob, 275 (1883). 

, 36 Cl. & F. 163, (1836.) 
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Jed with the facts that the husband had only 
on one single occasion an opportunity for ac- 
e@ess; and that the wife concealed the birth 
of the child from her husband was held suf- 
ficient to rebut the presumption of in‘er- 
eourse.°® And the illegitimacy of a child of 
4 married woman is established, beyond dis- 
pute where it is shown that she was living in 
adultery as the time it was begotten, and that 
Ler husband was residing in a part of the 
country which made access impossible.‘ 

The presumption still holds where the par- 
ties are living apart from each other by mu- 
tual consent ;*4 but it is ovherwise where 
they are separated by a decree of the court, 
for in such case the presumption is that they 
obey the decree.*® But the presumption, in 
the first case, is of course rebuttable by 
proof of non access. 

Neither the declarations of the wife, 
nor her testimony that the child was the 


ehild of a man other than her husband 


are admissible,** nor of the wife that 
the husband had not access or opportu- 
nities for access,** nor of the husband that 
he was not the father of the child* or had 
not access or opportunities for access. 
And this rule isnot altered by the modern 
legislation permitting parties to testify in 
their own behalf.*7 But where non access 
has been established, the declaration of the 
wife is admissible to prove thejpaternity of the 
ebild,* and on an indictment for bastardy or 
fornication the wife is a competent witness 
to prove the connection.*” But although it 


39 Cope v. Cope. 1 M. & Rob. 275, (1883); The report 
ef this case in5 C.& P. 604 is incorrect and mislead- 
ing; See 1 Q. B. 450, Ld. Demnan C. J. 

40 The Barony of Sale, 1 H. L. Cases 507 (1848); and 
see Gurney v. Gurney, 32 L. J. (ch.) 456, (1862). 

41 St. George v. St. Margarets, 1 Salk, 123; Sidney 
vy. Sidney, 3 P. Wms. 275 (1734); Morris v. Davis, 5 
Cl. & F. 163, (1837); Hemmingway v. Towner,1 Allen, 
209 (1861). 

431d. 

43 Stegall v. Stegall, 2 Brock, 256, (1825); Pendrell v. 
Pendrell, 2 Strange, 925, (1730); Com. v. Shepherd, 
6 Binney, 273, (1814); Cope v. Cope, 1M. & Rob. 
275, (1883); Atchley v. Sprigg, 33 L.J. (ch.) 345, 
(1864); Stevens v. Moss, 2 Cowp. 594; Dennison y. 
Page, 29 Pa. St.420, (1856). 

44 Com v. Shepherd, 6 Binney, 283 (1814). 

45 Id. Hemmingway v. Towner, 1 Allen, 209, (1861). 

4 Wright v. Holdgate, 3C. & K. 158, (1850); King 
y. Inhabitants of Pompton, 5 Ad. & Ell. 180, (18386). 

47 Boykin v. Boykin, 70 N. CU. 262, (1874). 

48 Legge v. Edmonds, 25 L. J. ch. 125, (1855). 

49 Com. v. Wentz. 1 Ashm. 269, (1808); State v. Pet- 
aaway, 3 Hawks, 623, (1825); Com. v. Stricker, 1 





is.no longer necessary that the legitimacy 
of the child must be shown to be 
impossible, nevertheless the presumption 
can only be rebutted by proof beyond a 
reasonable doubt thatthe husband could not 
have been the father. The onus lies on the 
person alleging that the child of a married 
woman is illegitimate to prove it. There is no 
onus on the party whose legitimacy is in 
question to show opportunities of access or 
what the circumstances were under which the 
access took place.®4 In a Louisiana case™ 
it was held that the legitimacy of a child 
born in wedlock cannot be contested by 
either the mother, her heirs of the child him- 
self. The right in such a contest abides only 
with the putative father. Said Morphy, J., 
‘**The declarations of the plaintiff himself can 
not affect his condition and are not to be lis- 
tened to. It would be contra bona mores to 
a-low him to repudiate his own legitimacy. 
Having been born in marriage, he cannot be 
permitted by any admission to bastardise 
himself. * * The right to disavow and repu- 
diate a child born under the protection of the 
legal presumption pater est is peculiar to the 
father and can be exercised only by him or his 
heirs within a given time andin certain cases. 
If the father renounces the right, expressly 
or tacitly, it is extinguishd and can never 
more be exercised by anyone. The mother 
has no right to disavow a child, because ma- 
ternity is never uncertain ; she can only con- 
test the identity of the child. Theright to 
disavow is entirely distinct and different 
from that which all parties whose interest 
may be affected have to contest the legitima- 
cy of one in whose favor the legal presump- 
tion does not exist.’’ 

In an old case where a man was divorced 
from his wife on the ground of his impotence, 
and then married another woman who had 
issue during the marriage, that issue were 
held to be his on the ground it was said that 
a man may be habilis et inhabilis diversis 


Browne, XLVIII, (1801); Whitman vy. State, 34 Ind. 
$12, (1870); Com. v. Shepherd, 6 Binney, 283, (1841). 

50 Phillips vy. Allen, 2 Allen, 453, (1861); Plowes vy. 
Bossey, 31 L. J. (ch.) 680, (1862); Atchley v. Sprigg, 
33 L. J. (ch.) 845, (1864;) Van Aernam v. Van Aer- 
nam, 1 Barb. ch. 375, (1846); Sullivanyv. Kelly, 3 Al- 
len 148, (1861). 

51 Plowes v. Bossey, 31 L. J. (ch.) 680, (1862). 

52 Eloi v. Mader, 1 Rob. 581, 88 Am. Dec. 192, 
(1841). 
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temporibus.** This case is interesting here 
as showing how strongthe presumption of 
legitimacy was and how averse the courts 
were (and are now) to making exceptions to 
the rule. 

St. Louis, Mo. Joun D. Lawson. 


53 Buries case, 5 Coke, 98 b. 








WILL — CONSTRUCTION —HUSBAND AND 
WIFE—DIVORCE—ESTOPPEL. 





HARDY v. WARREN. 





Supreme Judicial Court of Massachusetts, January 
7, 1884. 


1. A divorce obtained by collusion in a State where 
neither of the parties reside, is void everywhere. 


2. Such a divorce can not affect. the statutory rights 
of the husband in the wife’s estate. 

8. Consent by a husband that his wife may take 
another, does not amount to a waiver of his rights in 
his wife’s estate. 


4. While a devise in such a case, made to the ‘‘hus- 
band’’ of the testatrix will be presumed to be made 
to the lawful husband, such presumption will be over- 
come by stronger evidence from the will or cireum- 
stances, which demonstrates that another was in- 
tended. 


ALLEN, J., delivered the opinion of the court: 

These are appeals from the decision of the pro- 
bate court, upon the petition of John Hardy, 
praying to be allowed one half of the personal es- 
tate of Mary M. Harily, also called Mary M. Per- 
kins, deceased, as a legatee under her will, and 
one half as her husband, alleging that he did not 
consent in writing to the will of Mary M. Hardy, 
and the respondents are the executors of the will 
of Ezra G. Perkins, who died after the decease of 
said Mary M. The decree finds that John Hardy 
was the lawful husband of the testatrix, that he 
was not a legatee under the will, that he did not 
consent in writing to the will, he was as husband 
entitled to one half of the personal property 
under the statute of distribution, and decreed that 
one half of the personal property shall be paid to 
him, but the petitioner appeals from so much of 
the decree as refuses his petition for the bequest. 
All the respondents severally appeal from the 
other parts of thedecree. The material points of 
the will are as follows: ‘The last will and testa- 
ment of Mary M. Perkins, wife of Ezra G. Per- 
kins, of Boston, Mass.”’ Then follow various de- 
vises of real estate and small bequests of persunal 
property; the 6th clause is, ‘I give and bequeath 
to my husband, one half of all my personal prop- 
erty;’’ by the 7th clause she gave all the residue 
of her personal property to his brother. The 8th 





clause, ‘“‘I authorize my husband to remain in 
possession of my land for three months after my 
death ;’’ and the last clause, ‘“‘I appoint my hus- 
band and my sister Orissa joint executors of this 
my last will and testament.” 

In no view can the petitioner be entitled to 
more than one half of the personal property of 
the testatrix. If he has the rights of her husband 
she has exercised her statutory right to will one 
half of the personal property away from him. 
Whether he takes half as legatee under the will or 
as distributee under statute the will operates to- 
deprive him of the other half. The language of 
the statute is explicit. Pub. St. C. 147, sec.6; Rev. 
St. C. 108, sec. 8, 9: “A married woman may 
make a will, in the same manner and with the: 
same effect as if she were sole, except that such 
will shall not, without the husband’s written con— 
sent, operate to deprive him of his tenancy by 
this authority in her real estate or of more than 
one half of her personal estate.’’ This is perhaps. 
sufficient answer to the petitioner’s appeal which 
is only from the finding of the probate court that 
he was not entitled to take as legatee. If we 
should hold that that finding was wrong, and that 
he is entitled to take one half of the personal es- 
tate under the bequest, we could not change the 
decree, which is that one half of the personal 
property shall be paid to him. 

We think, however, that the finding was right, 
the evidence from the will itself as well as ex- 
traneous evidence shows clearly that the testatrix 
did not intend to designate the petitioner as her 
husband when she used that word in her will. 
The objection made by the petitioner is not to the 
weight, but to the competency of the evidence. It. 
is contended that there s a conclusive presump- 
tion, which no evidence is competent to rebut, 
that, by the word husband in her will, the testa- 
trix meant her lawful husband. We think that it 
is a question of the intention of the testatrix to be 
determined by evidence competent to show in- 
tention. The word is used te designate a particu- 
lar person. The fact that a particular person is 
lawful husband is strong and of itself plenary 
proof that he was the person intended, but it is 
not conclusive and may be controlled by 
stronger evidence from the will or from cir- 
cumstances that he was not the person intended. 
Even if, as now argued, there appeared to have 
been an unlawful or immoral purpose to put 
another in the place of her husband, the court 
are not asked to carry out that purpose, but only 
to find whether it existed. If that intent appears 
the husband is not the legatee. He has no vested 
right to be made a legatee, and can not become 
such by estoppel, or as a consequence of immoral 
or reprehensible provisions in the will, but only 
by the intention of the testatrix. The respond- 
ents, to show that the petitioner is not entitled to 
a husband’s share in the personal estate of the 
testatrix offer a decree of divorce of the Probate. 
Court of Utah. This was clearly incompetent to- 
prove adivorce. It was not only a decree ob- 
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tained by an inhabitant of this commonwealth for 
the alleged acts which occurred here while the 
parties resided here, and therefore by statute of 
no force or effect here (Gen. St. 107, sec 54-55; 
Rev. St. C. 146, sec. 45), but it was a decree of a 
court which had no jurisdiction of the parties, 
both of them being inhabitants of this Common- 
wealth, and neither of them having ever been in 
Utah, and was wholly void. Sewall v. Sewall, 122 
Mass. 156; Smith v. Smith, 13 Gray, 208; Chase 
v. Chase, 6 Gray, 157; Folger v. Columbian Ins. 
Co., 99 Mass. 267. It is not contended by the re- 
spondents that the petitioner expressly consented 
in writing to the will, but it is argued that hia 
written consent to the divorce, and receiving 
money therefor, involves and amount to consent 
in writing to the will and estop him from denying 
either such consent or the validity of the divorce; 
that, while the proceedings relating to the di- 
vorce may be incompetent to affect the status of 
the petitioner as husband of the testatrix, they 
are competent to affect the incident of that rela- 
tion, and to estop him from claiming against the 
respondents any of the rights of the husband. 
The best refutation of this argument is the 
statement of the evidence which, it would ren- 
der competent to meet, prove that the par- 
ties were lawfully married in Boston in this Com- 
monwealth in April, 1869, and lived together as 
husband and wife in Boston until the first 
day of May, 1877, and both continued to re- 
side here until the decease of the testatrix 
in 1878, and that the will was made Janu- 
ary Ist. 1878, and the husband did not con- 
sent in writing toit. To control these facts the 
respondents offer evidence that would prove that 
on the 4th day of April 1877 or while the husband 
and wife were living together they made an agree- 
ment in writing at the request of the wife with 
a view that she should marry Ezra G. Perkins, 
whom two of the respondents represent, by which 
the husband agreed to furnish evidence and allow 
the wife to precure a divorce from him for adul- 
tery, and the wife agreed to pay him $5000 when 
the divorce should be obtained; that a libel for 


divorce was signed and sworn to by the wife in. 


Boston, on the 30th day of the same April, and 
on the same day and at the same place the hus- 
band signed an acknowledgment of services for 
the libel and a consent to be defaulted and procur- 
ed an affidavit of a witness of evidence fabricated 
by the husband of adultery by him; that on the 
24th day of the same April those papers were 
presented to the Probate Court in and for Salt 
Lake County in the territory of Utah, anda de- 
cree of divorce was rendered there on. That on 
the first of May the wife informed the husband 
that she had obtained a divorce and he left her 
house and they have not lived together since. 
That on the 15th day of the same month the wife 


-and said Ezra G. went through a form of marriage 


to each other and thereafter lived together as 
husband and wife at said Boston until the decease 





of said Mary M. and that Mary M. and Ezra G. 
paid the $5000 to the petitioner. 

No question of estoppel can arise between the 
parties to such a transaction, a party must be ina 
condition to assert aright before he can main- 
tain it by estoppel. The evidence is clearly as 
incompetent to sustain the right of one of the 
conspirators to require another to carry out his 
part of the scheme of fraud upon the law asit is 
to establish the legal status of a party to the infa- 
mous transactions. Decree Affirmed. 


NoTE.—The main question involved in the above 
case was ably discussed in the series of articles recently 
published by us, entitled ‘‘Legacies in a Particular 
Character,’’ to which reference may be had. 





CRIMINAL PRACTICE — CHALLENGE OF 
JURORS — HEARSAY EVIDENCE — DE- 
GREES OF MURDER — CONFESSIONS — 
VOLUNTARY OR INVOLUNTARY — EX 
POST FACTO LAWS—CHANGE OF RULES 
OF EVIDENCE. 





HOPT v. PEOPLE. 





United States Supreme Court, March 3, 1884, 


1. The trial, in Utah, »y triers, appointed by the 
court, of challenges of pruposed jurors, in felony 
cases, must be had in the presence as well of the court 
as of the accused; and such presence of the accused 
cannot be dispensed with. 


2. The rule that hearsay evidence is incompetent to 
establish any specific fact which in its nature is sus- 
ceptible of being proved by witnesses who speak from 
their own knowledge, reaffirmed. 


3. Where, under the statute, it is for the jury to say 
whether the facts make a case of murder in the first 
degree, or murder in the second degree, it is error for 
the court to say, in its charge, that the offence, by 
whomsoever committed, was that of murder in the 
first degree. 


4. A confession freely and voluntarily made is evi- 
dence of the most satisfactory character. But the 
presumption upon which weight is given to such evi- 
dence, namely, that an innocent man will not imperil 
his safety or prejudice his interests by an untrue state- 
ment, ceases when the confession appears to have 
been made, either in consequence of inducements of 
a temporal nature held out by one in authority, touch- 
ing the charge preferred, or because of a threat or 
promise made by, or in the presence of, such person, 
in reference to such charge. 


5. A confession made to an officer will not be ex- 
cluded from the jury merely because it appears that 
the accused was previously in the custody of another 
officer; and the court will not, as a condition prece- 
dent to the admission of such evidence, require the 
prosecution to call the latter, unless the circumstances 
render it probable that the accused held a conversa- 
tion with the first officer upon the subject of a con- 
fession, or justify the belief of collusion between the 
officers. 
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6. A statute which simply enlarges the class of per- 
sons who may be competent to testify, is not ex post 
facto in its application to offences previously com- 
mitted; for, it does not attach criminality to any act 
previously done, and which was innocent when done, 
nor aggravate past crimes, nor increase the punish- 
ment therefor; nor does it alter the degree, or lessen 
the amount or measure, of the proof made necessary to 
conviction for past offences. Such alterations relate 
to modes of procedure only which the State may regu- 
late at pleasure, and in which no one can be said to 
have a vested right. 


In error to the Supreme Court of the Territory 
of Utah. 

HARLAN, J., delivered the opinion of the 
court: 

The plaintiff in error and one Emerson were 
jointly indicted in 2 court of Utah for the murder, 
in the first degree, of John F. Turner. Each de- 
fendant demanded a separate trial, and pleaded 
not guilty. Hopt being found guilty was sen- 
tenced to suffer death. The judgment was affirmed 
by the Supreme Court of the Territory. But, upon 
writ of error to this court, that judgment was re- 
versed, and the case remanded with instructions 
to order a new trial. 104 U. S. 631. 

Upon the next trial the defendant being found 
guilty was again sentenced to suffer death. That 
judgment was sffirmed by the Supreme Court of 
the Territory. We are now required to determine 
whether the court of original jurisdiction in its 
conduct of the last trial committed any error to 
the prejudice of the substantial rights jof the de- 
fendant. 

1. The validity of the judgment is qvestioned 
upon the ground that a part of the proceedings in 
the trial court were conducted in the absence of 
the defendant. 

The Criminal Code of Procedure of Utah (§ 218) 
provides, that ‘‘if the indictment is for a felony, 
the defendant must be personally present at the 
trial; but if for a misdemeanor, the trial may be 
had in the absence of the defendant; if, however, 
his presence is necessary for the purpose of iden- 
tification, the court may, upon application of the 
prosecuting attorney, by an order or warrant, re- 
quire the personal attendance of the defendant at 
the trial.” 

The same code provides that a juror may be 
challenged by either. party for actual bias, that is, 
‘*for the existence of a state of mind which leads 
to a just inference in reference to the case that he 
will not act with entire impartiality,’’ (§§ 239, 241) ; 
such a challenge, if the facts be denied, must be 
tried by three impartial triers, not on the jury 
panel, and appointed by the court, (§ 246); the 
juror so challenged ‘‘may be examined as a wit- 
ness to prove or disprove the challenge. and must 
answer every question pertinent to the inquiry,” 
(§ 249); ‘other witnesses may also be examined 
on either side, and the rules of evidence applicable 
to the trial of other issues govern the admission 
or exclusion of evidence on the trial of the chal- 
lenge,’’ (§ 250); ‘‘on the trial of the challenge for 





actual bias, when the evidence is concluded, the 
court must instruct the triers that it is their duty 
to find the challenge true, if in their opinion the 
evidence warrants the conclusion that the juror 
has such a bias against the party challenging him 
as to render him not impartial, and that if from 
the evidence they believe him free from such bias 
they must find the challenge not true; thata hy- 
pothetical opinion on hearsay or information sup- 
posed to be true is of itself no evidence of bias 
sufficient to disqualify a juror. The court can 
give no other instruction,’’ (§ 252); ‘the triers 
must thereupon find the challenge either true or 
not true, and their decision is final. If they find 
it true the juror must be excluded.”’ § 253. 

Tt appears that six jurors were separately chal- 
lenged by the defendant for actual bias. The 
grounds of challenge in each case were denied by 
the district attorney. For each juror triers were 
appointed, who, being duly sworn, were, ‘before 
proceeding to try the challenge,”’ instructed as re- 
quired by section 252 of the criminal code; after 
which, in each case, the triers took the juror from 
the court-room into a different room and tried the 
grounds of challenge out of the presence as well 
of the court as of the defendant and his counsel. 
Their findings were returned into court, and the 
chalienge, being found not true, the jurors so 
challenged resumed their seats among those sum- 
moned to try the case. Of the six challeuged for 
actual bias, four were subsequently challenged by 
the defendant peremptorily. The other two were 
sworn as trial jurors, one of them, however, after 
the defendant had exhausted all his peremptory 
challenges. 

No objection was made to the triers leaving the 
court-room, nor was any exception taken thereto 
during the trial. The jurors proposed were ex- 
amined by the triers, without any testimony being 
offered or produced, either by the prosecution or 
the defence. 

It is insisted, in the behalf of the defendant, 
that the action of the court in permitting the trial 
in his absence of these challenges of jurors, was 
so irregular as to vitiate all the subsequent pro- 


‘ ceedings. This point is well taken. 


The Criminal Code of Utah does not authorize 
the trial by triers of greunds of challenge to be 
had apart from the court, and in the absence of 
the defendant. The specific provision made for 
the examination of witnesses ‘on either side,’ sub- 
ject to the rules of evidence applicable to the trial 
of other issues, shows that the prosecuting attor- 
ney and the defendant were entitled of right to be 
present during the examination by the triers. It cer 
tainly was not contemplated that witnesses should 
be sent or brought before the triers without the 
party producing them having the privilege, under 
the supervision of the court, of propoundivg such 
questions as would elicit the necessary factsor with- 
out an opportunity to the opposite side for cross- 
examination. These views find some support in 
the further provision making it the duty of the 
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‘court ‘when the evidence is concluded,’ and before 
the triers make a finding, to instruct them as to 
their duties. In the case before us the instruc- 
tions to the triers were given before the latter pro- 
‘ceeded with the trial of the challenges. 

But all doubt upon the subject is removed by the 
express requirement, not that the defendant may, 
but, where the indictment is for a felony, must be 
‘personally present at the trial.’ The argument 
in behalf of the government is that the trial of the 
indictment began after and not before the jury 
was sworn; consequently, that the defendant’s 
personal presence was not required at an earlier 
stage of the proceedings. Some warrant, itis sup- 
posed by counsel, is found for this position, in de- 
cisions construing particular statutes in which the 
word ‘trial’ is used. Without stopping to distin- 
guish those cases from the one before us, or to ex- 
amine the grounds upon which they are placed, it 
is sufficient to say that the purpose of the fore- 
going provisions of the Utah Criminal Code is, in 
prosecutions for felonies, to prevent any steps be- 
ing taken, in the absence of the accused and after 
the case is called for trial, which involves his 
substantial rights. The requirement is, not that 
he must be personally present at the trial by the 
jury, but ‘at the trial.’ The Code, we have seen, 
prescribes grounds for challenge by either party 
of jurors proposed. And provision is expressly 
made for the ‘trial’ of such challenges, some by 
the court, others by triers. The prisoner is entitled 
to an impartial jury composed of persons not dis- 
qualified by statute, and his life or liberty may 
depend upon the aid which, by his personal pres- 

‘ence, he may give to counsel and to the vourt and 
triers, in the selection of jurors. The necessities 
of the defence may not be met by the presence of 
his counsel only. For every purpose, therefore, 
involved in the requirement that the defendant 
shall be personally ,resent at the trial, where the 
indictment is for a felony, the trial commences at 
Jeast from the time when the work of empanel- 
ling the jury begins. 

But it is said that the right of the accused to be 
present before the triers was waived by his failure 
to object to their retirement from the court-room, 
or to their trial of the several challenges in his 
absence. 

We are of opinion that it was not within the 
power of the accused or his counsel to dispense 
with the statutory requirements as to his personal 
presence at the trial. The argument to the con- 
tray necessarily proceeds upon the ground that he 
alone is concerned as to the mode by which he 
may be deprived of his life or liberty, and that the 
chief object of the prosecution is to punish him 
for the crime charged. But this is a mistaken view 
as well of the relations which the accused holds to 
the public as of the end of human punishment. 
The natural life, says Blackstone, ‘‘cannot legally 
be disposed of or destroyed by any individual, 
neither by the person himself, nor by any other 
of his fellow creatures, merely upon their own 

authority.”’ 1 Bl. Com. 133. The public has an 





interest in his life and liberty. Neither can be 
lawfully taken except in the mode prescribed by 
law. That which the law makes essential in pro- 
ceedings involving the deprivation of life or lib- 
erty cannot be dispensed with, or affected by the 
consent of the accused, much less by his mere 
failure, when on trial and in custody, to object to 
unauthorized methods. The great end of punish- 
ment is not the expiation or atonement of the 
offence committed, but the prevention of future 
offences of the same kind. 4 Bl. Com. 11. Such 
being the relation which the citizen holds to the 
public, and the object of punishment for public 
wrongs, the legislature has deemed it essential to 
the protection of one whose life or liberty is in- 
volved in a prosecution for felony, that he shall 
be personally present at the trial, that is, at every 
stage of the trial when his substantial rights may 
be affected by the proceedings against him. If he 
be deprived of his life or liberty without being so 
present, such deprivation would be without that 
due process of law required by the Constitution. 

For these reasons we are of opinion that it was 
error, which vitiated the verdict and judgment, to 
permit the trial of the challenges to take place in 
the absence of the accused. 

2. Another assignment of error relates to the 
action of the court in permitting the surgeon, who 
had made a post mortem examination of the body 
of a corpse which was claimed by the prosecution 
to be that of John F. Turner, to state that one 
Fowler identified the body to him. 

The surgeon testified that the body examined 
by him was on the platform at the railroad depot 
in Salt Lake City, in a wooden case and coffin. 
The father of the deceased testified that he did not 
personally communicate with the surgeon, and 
did not see his son’s body delivered to him; but 
he left it at the railroad depot in Salt Lake City, 
in a wooden coffin, inclosed in a box; and the 
fact that the body of the deceased was originally 
placed in such a coffin was proved by a witness 
who put it in the coffin. And yet there was testi- 
mony showing that there was a body in the same 
depot, at or about the time referred to by the sur- 
geon, which, having been placed in a metallic 
case covered by a wooden box, had been shipped 
from Echo, by rail, to Salt Lake City; also, that 
it showed injuries “‘generally similar’? to those 
described by the surgeon. Were there two bodies 
of deceased persons, at the same depot, about the 
same time, one ‘“‘in a wooden coffin enclosed ina 
box,” and the other ‘‘in a metallic case covered by 
a wooden box’’? There would be some ground to 
so contend did not the bill of exceptions, in its 
reference to the body shipped from Echo in a me- 
tallic case, imply that there was testimony show- 
ing it to be one that **had been identified as the 
body of the deceased, John F. Turner.’’ The con- 
fusion upon the subject arises from the failure to 
state that the body which the father of the de- 
ceased left at the railroad depot was the same as 
that shipped from Echo to Salt Lake City. It was, 
perhaps, to this part of the case the court referred 
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when, in the charge to the jury, it said that the 
prosecution “has introduced a vast amount of cir- 
cumstantial evidence.’”’ Be this as it may, it was 
a material question before the jury whether the 
bedy examined by the surgeon was the same one 
that the father of the deceased had left at the 
depot, and, therefore, the body of the person for 
whose murder the defendant and Emerson were 
indicted. If it was not, then all that he said was 
immaterial. If it was, (the evidence otherwise 
conaecting defendant with the death of John F. 
Turner), the statements of that witness as to the 
condition of the corpse,the nature of the injuries— 
whether necessarily fatal or not—observable upon 
the body examined by him, and how the blows, 
apparent upon inspection of it, were probably in- 
flicted, became of great consequence in their 
bearing upon the guilt or innocence of the de- 
fendant of the crime of murder. 

No proper foundation was laid for the question 
propounded to the surgeon as to who pointed out 
and identified to him the body he examined as that 
of John F. Turner. He had previously stated that 
he did not personally know the deceased and did 
not recognize the body to be his; he did not 
know that it was the body which the father of de- 
ceased desired him to examine; consequently, 
his answer could only place before the jury the 
statement of some one, not under oath, and who, 
being absent, could not be subjected to the ordeal 
of a cross-examination. The question plainly 
called for hearsay evidence, which, in its legal 
sense, ‘‘denotes that kind of evidence which does 
not derive its value solely from the credit to be 
given to the witness himself, but rests, also, in 
part, on the veracity and competency of some 
other person.’ 1 Greenleaf Ev., § 99; 1 Phil. Ev. 
169. The general rule, subject to certain well 
established exceptions as old as the rule itself— 
applicable in civil cases, and, therefore, to be rig- 
idly enforced where life or liberty are at stake— 
was stated in Mima Queen v. Hepburn, 7 Cranch, 
295, to be, **that hearsay evidence is incompetent 
to establish any specific fact, which fact is in its 
nature susceptible of being proved by witnesses, 
who speak from their own knowledge.” ‘That 
this species of testimony,”’ the court further said, 
speaking by Chief Justice MARSHALL, “supposed 
some better testimony which might be adduced in 
the particular case, is not the sole ground of its 
exclusion. Its intrinsic weakness, its incompe- 
tency to satisfy the mind of the existence of the 
fact, and the frauds which might be practiced 
under its cover, combine to support the rule that 
hearsay evidence is inadmissible.” The specific 
fact to be established by proof of what some one 
else said to the surgeon as to the identi.y of the 
body submitted to his examination was, that it 
was che body of John F. Turner. What Fowler— 
who was not even shown to have been placed in 
charge of the body, nor commissioned to deliver 
it to the surgeon, nor to be acquainted with the 
deceased—said. in the absence of the prisoner, as 
to the identity of the body, was, plainly, hearsay 





evidence, within the rule recognized in all the 
adjudged cases. As such it should, upon the show- 
ing made, have been excluded. 

3. The next assignment of error relates to that 
portion of the charge which represents the court 
as saying: ‘**That an atrocious and dastardly mur- 
der has been committed by some person is appar- 
ent, but in your deliberations you should be care- 
ful not to be influenced by any feeling.” 

By the statutes of Utah, ‘‘murder perpetrated 
by poison, lying in wait, or any other kind of wil- 
ful, deliberate, malicious or premeditated killing; 
or committed in the perpetration of, or attempt to 
perpetrate, any arson, rape, burglary, or robbery; 
or perpetrated from a premeditated design, un- 
lawfully and maliciously, to effect the death of 
any other human being other than him who is 
killed ; or perpetrated by any act greatly dangerous 
to the lives of others, and evidencing a depraved 
mind, regardless of human life, is murder in the 
first degree; and any other homicide, committed 
under such circumstances as would have consti- 
tuted murder at common law, is murder in the 
second degree.*? Compiled Laws Utah, 1873, p. 
585. The punishment of murder in the first 
degree is death, or, upon the recommendation of 
the jury, imprisonment at hard labor in the peni- 
tentiary at the discretion of the court; while the 
punishment for murder in the second degree is 
imprisonment at hard labor in the penitentiary 
for not less than five nor more than fifteen years. 
Ib., 586. 

In view of these statutory provisions, to which 
the attention of the jury was called, it is clear that 
the observation by the court that ‘“‘an atrocious 
and dastardly murder has been committed by some 
person,”’ was, naturally, regarded by them as an 
instruction that the offence, by whomsoever com- 
mitted, was murder in the first degree; whereas, 
it was for the jury, having been informed as to 
what was murder, by the laws of Utah, to say 
whether the facts made a case of murder in the 
first degree or murder in the second degree. 

It was competent for the judge, under the stat- 
utes of Utah, to state to the jury ‘“‘all matters of 
law necessary for their information,’ and, conse- 
quently, to inform them what those statutes de- 
fined as murder in the first degree and murder in 
the second degree. Laws of Utah, 1878, p. 120; 
Code of Crim. Pro., sec. 283-4. But it is express- 
ly declared by the Code of Criminal Procedure 
that, while he may “‘state the testimony and de- 
clare the law,’ he ‘“‘must not charge the jury in 
respect to matters of fact.’’ Sec. 527. The error 
committed was not cured by the previous obser- 
vation of the judge that by the laws of Utah the 
jury are ‘‘the sole judges of the credibility of the 
witnesses and of the weight of the evidence and 
of the facts.’’ It is rather more correct to say 
that the effect of that observation was destroyed 
by the statement at the conclusion of the charge 
that the murder, by whomsoever committed, was 
an atrocious and dastardly one, and therefore, ag 
the jury might infer, in view of the language of 
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the statute, was murder in the first degree. The 
prisoner had the right to the judgment of the jury 
upon the facts, uninfluenced by any direction 
from the court as to the weight of evidence. 

For the reasons stated, the judgment of the Su- 
preme Court of the Territory must be reversed 
and the case remanded, with direetions that the 
verdict and judgment be set aside and a new trial 
ordered. 

The assignments of error, however, present 
other questions of importance which, as they are 
likely to arise upon another trial, we deem proper 
to examine. 

4. The first of these questions relates to the ac- 
tion of the court, in permitting Carr, called as a 
witness for the defence, to give in evidence a con- 
fession of the prisoner. That confession tended 
to implicate the accused in the crime charged. 

The admissibility of such evidence, so largely 
depends upon the special circumstances con- 
nected with the confession, that it is difficult, if 
not impossible, to formulate a rule that will com- 
prehend all cases. As the question is necessarily 
addressed, in the first instance, to the judge, and 
since his discretion must be controlled by all the 
attendant circumstances, the courts have wisely 
forborne to mark with absolute precision the lim- 
its of admission and exclusion. It is unnecessary 
in this case that we should lay down any general 
rule on the subject; for, we are satisfied that the 
action of the trial court can be sustained upon 
grounds which, according to the weight of 
authority, are sufficient to admit confessions 

, made by the accused te one in authority. 

It appears that the defendant was arrested at 
the railroad depot in Cheyenne, Wyoming, by the 
witness Carr, who is a detective, on the charge 
made in the indictment. The father of the deceased, 
present at the time, was much excited, and may 
have made a motion to draw a revolver on the de- 
fendant; but of that fact the witness did not speak 
positively. The witness may have prevented him 
from drawing a weapon, and thinks he told him 
to do nothing rash. Atthe arrest a large crowd 
gathered around the defendant; Carr hurried him 
off to jail.sending with him a policeman, while he 
remained behind,out of the hearing of the poliee- 
man and the defendant. In two or three minutes 
he joined them, and immediately the accused 
commenced making a confession. What conver- 
sation, if any, occurred between the latter and 
the policeman during the brief period of two or 
three minutes preceding the confession was not 
known to the witness. So faras witness knew, 
the bill of exceptions states, ‘‘the confession was 
voluntary and uninfluenced by hopes of reward 
or fear of punishment; he held out no induce- 
ment, and did not know of any inducement being 
held out to defendant to confess.’’ This was all 
the evidence showing, or tending to show, that 
the confession was voluntary or uninfluenced by 
hope of reward or fear of punishment. 

While some of the adjudged cases indicate dis- 
trust of confessions which are not judicial, it i 





certain, as observed by Baron Parke in Regina v. 
Baldry (2 Dennison, 430, 445), that the rule 
against their admissibility has been sometimes 
carried too far and in its application, justice and 
common sense have too frequently been sacrificed 
at the shrine of mercy. A confession, if freely 
and voluntarily made, is evidence of the most 
satisfactory character. ‘Such a confession,’’ 
said Eyre, C.B.,1 Leach, 263, ‘is deserving of 
the highest credit, because it is presumed to flow 
from the strongest sense of guilt, and, therefore, 
it is admitted as proof of the crime to which it 
refers.”’ 

Elementary writers of authority concur in say- 
ing that, while from the very nature of such evi- 
dence it must be subjected to careful scrutiny and 
received with great caution, a deliberate, volun- 
tary confession of guilt is among the most effect- 


‘ual proofs in the law,and constitutes the strongest 


evidence against the party making it that can be 
given of the facts stated in such confession. 1 
Greenlf., sec. 215; 1 Archbold Cr. Pl. 125; 1 Phil- 
lips’ Ev., 533-4; Starkie Ev., 73. 

But the presumption upon which weight is 
given to such evidence, namely that one who is 
innocent will not imperil his safety or prejudice 
his interests by an untrue statement, ceases when 
the confession appears to have been made either 
in consequence of inducements of a temporal na- 
ture, held out by one in authority, touching the 
charge preferred, or because of a threat or promise 
by or in the presence of such person, which, oper- 
ating upon the fears or hopes of the accused, in 
reference to the charge, deprive him of that free- 
dom of will or self-control essential to make his 
confession voluntary within the meaning of the 
law. Tested by these conditions, there seems to 
have been no reason to exclude the confession of 
the accused; for, the existence of any such in- 
ducements, threats or promises seems to have 
been negatived by the statement of the circum- 
stances under which it was made. 

But it is contended that the court erred in not 
excluding this proof until the prosecution pro- 
duced the policeman and proved that nothing was 
said or done by him, in the absence of Carr, which 
unduly influenced the making of the confession. 
The argument is, that, possibly, the policeman of- 
fered such inducements, or made such threats or 
promises, that the prisoner, when joined by Carr, 
was not in a condition of mind to make a confes- 
sion which the law would deem voluntary. This 
position, although plausible, is not sustained by 
authority, nor consistent with sound reason. The 
circumstances narrated by the witness proved the 
confession to be voluntary, so far as any thing was 
said or done by him on the immediate occasion. 
There was nothing disclosed which made it the 
duty of the court to require as a condition prece- 
cent to the admission of the evidence, that the 
prosecution should call the policeman and show 
that he had not, when alone with the accused, un- 
duly influenced him to make a confession. 
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In Rex v. Clewes, (4 Carr. & Payne, 221; S.C. 
3 Russell on Crimes, Sharswood’s Edit., 431-2) 
the prosecution proposed to give in evidence a 
eonfession made by the accused before the cor- 
ener. It appearing that a magistrate had previ- 
ously an interview with the prisoner, it was sug- 
gested that as be may have been told by that of- 
ficer that it was better to confess, the prosecution 
should call him. But the court said that while it 
would be fair in the prosecutors to call the magis- 
trate, it would not compel them to do so, but if 
they did not the prisoner might do soif he chose. 
In R. v. Williams (Roscoe's Crim. Evi., 7th Amer. 
Edit., p. 54; 3 Russell on Crimes, [b. 432) it ap- 
peared that a prisoner, being in the custody of 
two constables on a charge of arson, a third per- 
son went into the room. The prisoner immedi- 
ately asked him to go into another room, as he 
wished to speak to him. They went into that 
room and the prisoner made a statement to that 
person. It was contended that the constables 
ought to be called to prove that they had done 
nothing to induce the prisoner to confess. But 
Taunton, J., after consulting with Littledale, J., 
said: ‘‘We do not think according to the usual 
practice that we ought to exclude the evidence 
because a constable may have induced the prison- 
er to make the statement; otherwise he must in 
all cases call the magistrates or constables before 
whom or in whose custody the prisoner has 
been.” 

In R.. v. Warner, 3 Russ. on Crimes, (Shars- 
wood’s Edit., p. 432,) the prisoner, when before 
the committing magistrate, having been duly cau- 
tioned, made a confession, in which he alluded to 
ene previously made to aconstable. It was re- 
marked by the court that although it was not 
deemed necessary that a constable, in whose cus- 
tody a prisoner had been, should be called in 
every case, yet, in view of the reference to him, 
he should be called. The constable being called 
proved that he did not use any undue means to 
obtain a confession, but he disclosed the fact that 
he had received the prisoner from another con- 
stable, to whom the prisoner had made some 
statements. As itdid not appear that any confes- 
sion was made to the latter, and only appeared 
that a statement was made that might either be a 
confession, a denial, or an exculpation, the court 
would not require him to be called. §S. C., Ros- 
«oe’s Crim. Evi., 7th Amer. Edit., 54-5. 

Roscoe (p. 554) states the rule to be, that “in 
order to induce the court to call another officer in 
~whose custody the prisoner has been, it must ap- 
pear either that some inducement has been used 
‘by or some express reference made to such of- 
ficer.”’ Russell says: ‘‘For the purpose of intro- 
ducing a confession in evidence, it is unnecessary, 
in general, to do more than negative any promise 
er inducement held out by the person to whom the 
confession was made.’’ Vol. 3, p. 431. 

While a confession made to one in authority 
‘should not go to the jury unless it appears to the 
#ourt to have been voluntary, yet as the plaintiff 





in error chose to let its admissibility rest upon the 
case made by the detective, without any intima- 
tion that it would be different if the policeman 
was examined, and since there was nothing in the 
circumstances suggesting collusion between the 
officers, we do not think the court was bound to 
exclude the confession upon the sole ground that 
the policeman was not introduced. 

5. The last question relates to the action of the 
court in admitting, as a witness in behalfof the 
prosecution, Emerson, then serving out a sen- 
tence of confinemen: in the penitentiary for the 
crime of murder, and the judgment against whom 
had never been reversed. His testimony tended 
to implicate the defendant in the crime charged 
against him. Objection was made to his compe- 
tency as a witness, but the objection was over- 
ruled. 

At the time the homicide was committed, and 
when the indictment was returned, it was provid- 
ed by the Criminal Procedure Act of Utah of 1878 
that ‘‘the rules for determining the competency 
of witnesses in civil actions are applicable a so to 
criminal actions and proceedings, except as oth- 
erwise provided in this act.’? And the Civil Prac- 
tice Act of that Territory provided (sec. 374) that 
‘tall persons, without exception, otherwise than 
as specified in this chapter, may be witnesses in 
any action or proceeding. Facts which, by the 
common law, would cause the exclusion of wit- 
nesses, may still be shown for the purpose of af- 
fecting their credibility,’’ Compiled Laws Utah, 
605; further, (sec. 738,) that *‘persons against 
whom judgment has been rendered upon a con- 
viction for felony, unless pardoned by the gover- 
nor, or such judgment has been reversed on ap- 
peal, shall not be witnesses. ’’ 

On the 9th day of March, 1882, after the date of 
the alleged homicide, but prior to the trial of the 
case, an act was passed which repealedthe sec- 
tion of the Civil Practice Act last quoted. 

It is contended that such repeal, by which con- 
victed felons were made competent witnesses in 
civil cases, did not make them competent in crim- 
inal cases; in other words, for such is the effect 
of the argument, those who were excluded as 
witnesses, under the Civil Practice Act, at the 
time the Criminal Procedure Act of 1878 was 
adopted, remained incompetent in criminal cases, 
unless their incompetency, in such cases, was re- 
moved by some modification of the Civil , Practice 
Act expressly declared to have reference to crim- 
inal prosecutions. 

In this view we do not concur. It was, we think, 
intended by the Criminal Procedure Act of 1878 
to make the competency of witnesses in criminal 
actions and proceedings depend upon the inquiry 
whether they were, when called to testify, exclu- 
ded by the rules determining their competency 
in civil actions. If competent in civil actions, 
when called, they were, for that reason, compe- 
tentin criminal proceedings. The purpose was 
to have one rule en the subject applicable alike in 
civil and criminal proceedings. 
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But itis insisted that the act of 1882, so con- 
strued would, as to this case, be an ex post facto 
law, within the meaning of the Constitution of 
the United States, in that it permitted the crime 
charged to be established by witnesses whom the 
law, at the time the homicide was committed, 
made incompetent to testify in any case whatev- 
er. 

The provision of the Constitution which prohib- 
its the states from passing ex post facto laws was 
examined in Kring v. Missouri, 107 U.S. 221. 
The whole subject was there fully and carefully 
considered. The court, in view of the adjudged 
cases, as well as upon principle, held, that a pro- 
vision of the constitution of Missouri denying to 
the prisoner, charged with murder in the first 
degree, the benefit of the law as it was at the 
commission ofthe offence—under which a con- 
viction of murder in the second degree was an 
acquittal of murder in the first degree, even 
though such judgment of conviction was subse- 
quently reversed—was in conflict with the Con- 
stitution of the United States. 

That decision proceeded upon the ground that 
the State Constitution deprived the accused of a 
substantial right which the law gave him when 
the offense was committed, and therefore, in its 
application to that offense and its consequences, 
altered the situation of the party to his disad- 
vantage. By the lawas established when the 
offense was committed, Kring could not have been 
punished with death after his conviction of mur- 
der in the second degree, whereas by the abro- 
gation of that law by the corstitutional provision 
‘subsequently adopted, he could, thereafter, be 
tried and convicted of murder in the first degree, 
and subjected to the punishment of death. Thus 
the judgment of conviction of murder in the sec- 
ond degree was deprived of all force as evidence 
to establish his absolute immunity thereafter from 
punishment for murder in the first degree. This 
was held to be the deprivation of a substantial 
right which the accused had at the time the al- 
leged offense was committed. 

But there are no such features in the case be- 
fore us. Statutes which simply enlarge the class 
of persons who may be competent to testify in 
criminal cases are not ex post facto in their appli- 
cation to prosecutions for crimes committed prior 
to their passage; for, they do not attach crimin- 
ality to any act previously done, and which was 
innocent when done; nor aggravate any crime 
theretofore committed; nor provide a greater 
punishment therefor than was prescribed at the 
time of its commission; nor do they alter the de- 
gree, or lessen the amount or measure, of the 
proof which was made necessary to conviction 
when the crime was committed. 

The crime for which the present defendant was 
indicted, the punishment prescribed therefor, and 
the quantity or the degree of proof necessary to 
establish his guilt, all remained unaffected by the 
subsequent statute. Any statutory alteration of 
the legal rules of evidence which would author- 





ize conviction upon -less prvof, in amount or de- 
gree, than was required when the offense was 
committed, might, in respect of that offense, be 
obnoxious to the constitutional inhibition upon 
ex post facto laws. But alterations which do not 
increase the puni-hment, nor change the ingredi- 
ents of the offense or the ultimate facts necessary 
to establish guilt, but—leaving untouched the na- 
ture of the crime and the amount or degree of 
proof essential to conviction—only removes ex- 
isting restrictions upon the competency of cer- 
tain classes of persons as witnesses, relate to 
modes of procedure only, in which no one can be 
said to have a vested right, and which the State, 
upon grounds of public policy, may regulate at 
pleasure. Such regulations of the modein which 
the facts constituting guilt may be placed before 
the jury, can be made applicable to presecutions 
or trials thereafter had, without reference to the 
commission of the offense charged. 
Judgment reversed. 


NoTE.— Confessions. ‘‘A free and voluntary eon- 
fession,’’ said Eyre, C. B., in Warickshall’s case, 1 
Leach’s Cr. Cas. 299., ‘‘is deserving of the highest 
credit, because it is presumed to flow from the 
strongest sense of guilt; but a confession forced from 
the mind by flattery of hope, or by the torture of fear 
comes in so questionableashape * * thatnocredit 
ought to be given to it, and, therefore, it is rejected.’’ 

The burden of proof to show that an inducement has 
been held out, or improper influence used, is on the 
prisoner. Reg. v. Gardner, 12 Jur. 944; 2C. & K. 920. 
Whether an inducement was so held out, is a prelim- 
inary question for the court, resting wholly in its 
sound discretion. Boyd v. State, 2 Humphreys, 39; 
Reg. v. Martin, 1 Armst, M. &O., 197; State v. Grant, 
9 Shepl. 171; United States v. Nott, 1 McLean, 499; 
State v. Harman, 3 Harring. 567. But where the ques- 
tion is a complicated one, there was an inclination in 
at least one State to leave the whole dispute to the 
jury, with instructions that if they became satisfied 
that inducements were held out, they should reject 
the confession and disregard it. Commonwealth v. 
Piper, 120 Mass. 186; Com. v. Smith, 119 Mass. 305; 
Com. v. Cullen, 111 Mass. 486; Com. v. Cuffee, 108 
Mass. 285. But the same court has returned to the 
old rule, and reserved the question of admissibility of 
the confession wholly to the court, and the weight of 
it to the jury. Com. v. Culver, 126 Mass. 464. Upon 
the preliminary question of admissibility, the prisoner 
may, of course, offer evidence to show that the con- 
fession was procured by threats or inducements. Peo- 
ple v. Soto, 49 Cal, 69; Reefer v. State, 25 Ohio St. 
464. And if upon the whole, the government does no 
satisfy the conscience of the court that the confession 
proceeded from a mind free from any outside influence 
the tendency of which would be to hamper the 
discovery of the truth, it will not be admitted. See 
Reg. v. Waringham, 2 Den. Cr. C. 447; Nicholson v. 
State, 88 Md. 140; Thompson’s case, 20 Gratt. (Va.) 
724. 

As to what will exclude a confession, the rule stated 
by Lord Campbell well illustrates; ‘‘if there be any 
wordly advantage held out, or any harm threatened,the 
confession must be excluded.’’ Thus where the pros- 
ecutor said to the prisoner, ‘‘unless you give me a 
more satisfactory account, I will take you before a 
magistrate,’? Thompson’s ease,1 Leach’s Cr. Cas. 325; 
or ‘‘if you will tell me where my goods are, I will be 
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favorable to you,’’ Cass’s case, 1 Leach Cr. Cases, 
528, n.; Boyd v. State, 2 Humph. (Tenn.) 39; or 
‘*there is no use for you to deny it, for I have 
witnesseses who will swear they saw you do it,’’ 
Rex v. Mills, 6 C. & P. 146; * * * or 
**T only want my money, and if you give that to me, 
you may go to the devil if you please,’’ Rex v. Jones, 
Russ. & Ry. 152. In also Griffin’s case, Id. 151; or ‘‘I 
will be obliged to you if you tell me all about, and if 
you will not, of course we can do nothing,’’ meaning 
nothing for the prisoners; Rex v. Partridge, 7 C. & P. 
551. See also Guild’s case, 5 Halst. 163; or ‘‘now be 
cautious in the answers you give me to the questions 
I am going to put to you about this watch,’ said by a 
superior police officer to a patrolman; Reg. v. Flem- 
ing, 1 Armst, M. & O., 330; or ‘‘you had better 
confess,’’ or ‘‘tell all you know;’’ Rex v. Kings- 
ton, 4 C. & P. 387; or ‘‘it might be better for 
you to tell the truth and not alie;’’ Reg. v. Bate, 
11 Cox, C. Cas. 686; Reg. v. Jarvis, L. R. 
1C. C. R. 96; Reg. v. Fennell, L. R. 7 Q. B. 
Div. 147; Reg. v. Gamer, 12 Jur. 944; Den- 
ison’s Cr. Cas. 329; in all these cases the con- 
fessions were excluded. But where a mother 
advised her son that he had better ‘‘confess like a 
good boy,’’ this did not exclude what followed. Reg 
v. Ruen, L. R.,1 C. C. R., 362. But where a surgeon 
in attendance advised the prisoner, a girl of thirteen 
years of age, to confess as ‘‘it would be better for her 
to speak the truth,’’ the disclosure was excluded. 
Reg v. Garner, 12 Jur. 944. A promise to use the con- 
fessor as a State’s witness; State v. Johnson, 30 La. 
Ann. Vol. II, 881, orto ‘‘help him’’ if he will return 
the stolen property, will exclude the confession. State 
v. Von Sachs, 30 La. Ann. Pt. II, 942. But cf. Young 
v. Commonwealth, 8 Bush. 366. But where the mag- 
istrate told the prisoner that unless he would account 
for the manner in which he became possessed of the 
watch, he should be obliged to commit him to be tried 
for stealing it, the confession thereupon made was ad- 
mitted. State v. Cowan, 7 Iredell (N. C.) 239. So, 
where the employer, in a prosecution for larceny 
against his former clerk,said ‘‘I am satisfied there are 
other receivers whom we have not yet discovered, and 
I should like to have you make a clean breast of it as 
Williams has done,’’ the confession was admitted. 
Commonwealth v. Sego, 125 Mass. 210. So, where the 
officer said tothe prisoner, ‘‘the more*lies told in 
these cases, the deeper one goes into the mud.’’ his 
confession was competent evidence. Commonweath 
y. Mitchell, 117 Mass. 431; Commonwealth v. Morey, 
1 Gray, 461. And where the employer told his servant 
that if ne would settle for stolen property, he should 
be kept at work and nothing would be said about it, 
and he would be discharged if he refused, a confes- 
sion in the same conversation was competent. Com- 
monwealth v. Howe, 2 Allen 153. But where the pris- 
oner was being pursued and fired at by those who de- 
sired to capture him, his confession was not received. 
State v. Drake, 82 N. C. 592. Butthe mere fact that 
the prisoner is under arrest will not exclude the con- 
fession. Commonwealth v. Smith, 119 Mass. 305; 
Commonwealth v. Cuffee,10$8 Mass. 285; Cox v. 
People, 19 Hun. 430; State v. Carlisle, 57 Mo. 202. 
Where the magistrate says, ‘‘Be sure that you say 
nothing but the truth as it will taken against you’’ 
that is sufficient to admit the confession. Reg v. 
Holmes, 1C. & K. 248; Reg v. Atwood, 5 Cox, U.C. 
322. A confession from an ignorant boy, stripped of 
his clothing, given without any warning, and with- 
out any consultation with friends or counsel, was held 
competent. Commonwealth v. Cuffee, 108 Mass. 285. 
The inducement need not be held out tothe prisoner 
directly. ‘Thus where his superior in the post office 





said to his wife while he was in custody for opening a 
letter: ‘*Do not be frightened; I hope nothing will 
happen to your husband beyond the loss of his situa- 
tion;’’ the prisoner’s confession was excluded on the 
ground that the wife might have communicated this 
statement to him. Reg v. Harding, 1 Armstrong, M. 
& .O 340. 

If the influence was totally done away with before 
the confession was made, the evidence will be re- 
ceived. Rex v. Clews, 4C. & P. 221; Guild’s Case, 5 
Halst. 163, 168. See Commonwealth v. Harman, 
4 Barr. 269; State v. Roberts, 1 Dev. 259. But the 
government must show the influence to have 
been removed by clear evidence. Roberts’ Case, 
1 Duv. 259, 264; Rex v. Cooper, 5 C. & P. 585. And 
if he is warned, after the inducement and before 
the confession, it is sufficient. State v. Jones, 
54 Mo. 78; Rex v. Hones, 6 C. & P, 404; Rex v. Rich- 
ards, 5 C. & P. 318; Reg. v. Bate, 11 Cox, C. C. 686; 
Porter v. State, 55 Ala. 95. Andif the inducement 
failed to have its effect before, this is sufficient. Me- 
Adory v. State, 62 Ala. 154. See State v. Frazier, 6 
Baxt. 539. Cf. State v. Chambers, 39 Iowa, 179. If 
the inducement was held out by a superior officer, a 
confession to an inferior officer will be excluded; Rex 
v. Cooper, 5 C. & P. 535; even though the latter was 
ignorant of the inducement. United States v. Chap- 
man, 4Am.L. J. (N. 8.) 440. 

The inducement need not be held out by the prose- 
cutor. If held out by his wife; Rex v. Upchurch, 1 
Mood. Cr. Cas. 465; Reg. v. Hewett, 1 Car. & Marsh, 
534; Rex v. Taylor, 8 C. & P. 733; or mother-in-law; 
Rex v. Simpson, 1 Moody’s Cr. Cas. 410; or by the 
magistrate; Rudd’s Case, 1 Leach Or. Cas. 135; or 
by the prisoner’s captain; Rex v. Parratt, 4 C. & P. 
580; or custodian; See Rex v. Enoch, 5 C. & P. 539; 
or by a private person in the presence of one having 
authority; Robert’s Case, 1 Dev. 259; Rex v. Pount- 
ney, 7C. & P. 302; Reg. v. Laugher, 2C. & K. 226; 
the confession is equally inadmissible. 

Whether a confession made to a person without au- 
therity to hold out inducement is incompetent is a 
question upon which there is some difference of opin- 
ion. In one case, the broad doctrine was laid down 
that aconfession to any one holding out an induce- 
ment excludes it. Rex v. Dunn, 4 C. & P. 643; Rex v. 
Slaughter, Id. 544. See Knapp’s Case, 9 Pick. 496. 
But the better opinion is that the question should be 
left in the discretion of the judge to decide whether 
the influence was sufficient. Beggariy v. State, 8 
Baxt. 520; McAdory v. State, 62 Ala. 154. See Young 
v. Commonwealth, 8 Bush. 366; Commonwealth v. 
Howe, 2 Allen, 153; State v. Darnell, 1 Houst. C. C. 
321; Ulrich v. People, 39 Mich. 245; Flagg v. People, 
40 Mich. 706. Chief Justice Shaw once said: ‘‘Of 
course, such inducement must be held out to the ac- 
cused by some one who has, or who is supposed to 
have, some power or authority to assure him the 
promised good, or cause. or influence the threatened 
injury.’’ Commonwealth v. Morey, 1 Gray, 461. Cf. 
Commonwealth v. Taylor, 5 Cush. 606. See State v. 
Kirby. 1 Strobh. 155. 

+ Ex post Facto Laws. As to whatisan ex post 
facto law it is certainly very difficult to determine. 
Mr. Justice Washington once defined it to be ‘‘one 
which in its operation makes that criminal which was 
not so at the time the action was performed; or which 
increases the punishment or in short which in relation 
to the offense or its consequences alters the situation 
of a party to his disadvantage’’ United States v. Hall, 
2 Wash, C. CU. 366, s.c. 6 Cranch, 171. Anda law 
which excludes a minister from the exercise of his 
clerical functions and a lawyer from practice unless 
each would take an oath that they had not engaged in 
r encouraged armed hostilities against the govern 
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ment of the United States, was "an ex pest facto law, 
because it punished in a manner not before punished 
by law, offences committed before its passage. Ib. Soa 
law which reduces the maximum of imprisonment 
but provides a mininum whereas the old law provided 
none isan ex post facto law. Commonwealth v. Mc- 
Donough 13 Allen 581. It makes no difference that 
the severity of the old law is relaxed. And where 
after a prisoner had been sentenced to death for mur- 
der, and while her case was pending on appeal, the 
legislature changed the law, for the punishment of 
murder, and authorized the governor to postpone in- 
definitely the execution of the death sentence, it was 
held to be an ez post facto law. Hartung v. People, 22 
N. Y. 95. Shepherd v. People, 25 N. Y. 406. Green 
v. Shumway, 39 Id. 418. Inre Petty, 22 Kan. 47i. 
And a statute repealing a general ammesty for offen- 
ces arising out of the rebellion was held to be ex post 
factv and void. State v. Keith, 63N.C.140. And a 
statute which seeks to revive a crime barred by the 
Statute of Limitations by increasing the period is ex 
post facto. State v. Sneed, 25 Tex. Supp. 66. Any 
law which alters the legal rules of evidence and re- 
ceives less or different testimony than the law requires 
at the time of the commission of the offence in order 
to convict the offender’’ is an ex post facto law. Cal- 
der v. Bull, 3 Dall. 3&6. See Cummings v. State, of 
Missouri, 4 Wall. 277. As to laws effecting civil rem- 
edies the following have been held void as to contracts 
made prior to their passage: which give the debtor a 
longer stay of execution after judgment, Blair v. Wil- 
liams, 4 Litt. (Ky.) 34; McKinney v. Carroll, 5 Mon. 
(Ky.) 96;which vary the modes of sale, and render the 
rigbt to sell the property of the debtor more difficult; 
Bronson v. Hurzie, 1 Howe. 311. McCracken v. Hay- 
wood, 2Id. 608: Sprott v. Ried, 3 Greene Jowa, 489; 
which allow a period of redemption after such sale, 
Lapsley v. Brashears, 4 Litt. (Ky.) 47; Cargill v. 
Power, 1 Mich. 869. Robinson v. Howe, 13 Wis. 341; 
which exempt from sale under judgment for the debt 
a larger amount of the debtor’s property than was ex- 
empt when the debt was contracted; Edwards v. Kear- 
zey,96U. S. 595. 

But it is competent for Congress to deprive one in a 
case affecting personal liberty of the right of appeal 
from an inferior court. Ex parte McCardle 7 Wall. 
506. See Commonwealth v. Holley, 3Gray, 458. And 
a law authorizing the amendment of indictments, so 
as toallege aformer conviction is valid. Common- 
wealth v. Hall, 97 Mass. 570. So, a statute authorizing 
the appellate court upon writ of error to render such 
judgment as should have been rendered, applied to 
past judgments Jacquins v. Commonwealth, 9 Cush. 
279. A law which reduced the punishment of robbery 
but deprived the prisoner of the right to have coun- 
se] assigned him by the government, to have compul- 
sory process to procure witnesses and other similar 
privileges is not an ex post factolaw. [EpD. CENT. 
L. J.] 
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1. AGENCY—SUB-AGENCY—LIABILITY. 

Where the owner and holder of a promissory note 
delivers it to the bank of S., with the understand- 
ing that the note shall be forwarded to the bank of 
L. for collection (as it is so forwarded and received) 
held, that the bank of L. is responsible to the 
owner of the note for any negligence in collecting 
such note whereby the owner of the note suffers 
loss. Bank v. Ober, S. C. Kan., March, 1884. 


2. ASSIGNMENT—MORTGAGE AND DEBT. 
The assignment of a mortgage without the assign- 
ment of the debt transfers nothing to the assignee. 
Hamilton v. Browning, S. C. Ind. March 26, 1884. 


3. ASSIGNMENT OF PART OF DEBT—BINDING ON 

DEBTOR. 

A creditor may assign a part of a debt due to him 
and thereby vest the assignee with the right 
to sue and recover of the debtor, even with- 
out the debtor’s consent to the assignment; 
but the order of assignment must not be 
drawn in general terms (like a bill of exchange) 
merely directing the payment of the money; it 
must state the particular debt out of which it is to 
he paid. Hart v. Dixon, Sup. Ct. Ky., 5 Ky. L. 
Rep. 669. 


4. BANKRUPTCY—LIABILITY OF STOCKHOLDER. 

The individual liability of a stockholder does not 
descend upon his assignee in bankruptcy, nor at- 
tach to the assets in his hands. American File Co. 
v. Garrett; Sayler v. Same, U. 8.8. C. Jan. 28, 
1884; 4S. C. Rep. 90. 


5. CONSTITUTIONAL LAW—FOURTEENTH AMEND- 

MENT—DUE PROCESS OF Law. 

A conviction upon information, without indictment. 
by grand jury, under the constitution of a State, 
of murder in the first degree, and sentence of death 
thereon are not illegal by virtue of that clause of 
the Fourteenth Amendment to the Constitution of 
the United States, which prohibits the States from 
depriving any person of life, liberty, or property 
without due process of law. Hurtado v. People, 
U. 8.8. C., March 3, 1884, 48. C. Rep. 111. 


6. CONTRACT—CONSIDERATION—PROMISE TO Pay 

DEBT OF DECEDENT. 

Where a decedent has left no estate, so that a cred- 
itor could not by any diligence get a cent, the 
agreement of a creditor to give time does not con- 
stitute a sufficient consideration to uphold the ad- 
ministrator’s personal promise in writing to pay 
the debt. Gibbons v. Smith, 8. C. Ky., Feb. 27, 
1884. 


7. CONVEYANCE—CONDITION—TRUST. 
A conveyance was made in trust for the sole use of 
a company thereafter to be formed for supplying 
acertain borough with water, the consideration 
whereof was the supplying a hydrant for the 
grantor’s use. After the lapse of fifty years, dur- 
ing the last twenty-five of which the hydrant had 
been abandoned, the corporation conveyed the 
land to a church. Held, that the conveyance 
granted afee simple, not one determinable on the 
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cessation of the use of the premises fora reservoir. 
First, etc. Church v. Old, etc. Co., S. C. Pa., 14 
W.N. C. 229. 


8. CONVEYANCE—CONSTRUCTION. 

Where the granting clause specifically creates an 
estate for life, the habendum in fee cannot enlarge 
the grant. Moss v. Hunter, Ky. Ct. App. Feb. 21, 
1884, 


9. COURT—RIGHT OF JUDGES TO SIT—QUESTIONED 

How. 

The rightful authority of ajudge in the full exer- 
cise of his public judicial functions can not be 
questioned by any merely private suitor, nor by 
any other, except in the form specially provided 
by law, viz. by a quo warranto at the instance of 
the Attorney General. If « judge is such de facto, 
he is so de jure as to all parties except the Com- 
monwealth. Coyle v. Commonwealth, 8. C. Pa. 
Jan. 7, 1884; 41 Leg. Int. 115. 


10. CRIMINAL LAW—FORMER ACQUITTAL. 

Where a grist mill and al) its contents, including 
the books of account of the owners of the mill, are 
destroyed by one single fire, and the defendant is 
prosecuted criminally for setting fire to and burn- 
ing the mill, and on such charge is acquitted, 
Held, that such acquittal is a good defense toa 
subsequent prosecution for setting fire to and 
burning the books of account. State v. Colgate, 
8. C. Kan.; March 6, 1884. 


11. CRIMINAL LAW—JOINT INDICTMENT FOR ADUL- 

TERY—ACQUITTAL OF ONE. 

Under a joint indictment of aman and woman for 
adultery, the one may be convicted, although the 
other is acquitted. Alonzo v. State, Tex. Ct. App. 
Galveston Term, 1884; 2 Tex. L. Rep. 666. 


12. DaMAGES—BREACH OF CONTRACT—ACTUAL Ex- 

PENSES—CLAIM FOR PROFITS. 

A party who, after partially performing a contract, 
is wrongfully prevented from completing it, can 
recover the expense of his actua! outlay, even 
though by claiming damages for the loss of profits 
he has treated the contract as existing. Damages 
in such a case consist of two distinct items: First, 
the actual expenditure; and, secondly, the profits 
which might have been] realized; and a party 
wrongfully preventing performance of the contract 
can not be heard to deny that the injured party 
had been damaged to the extent of his actual loss 
and outlay fairly incurred. United States v. Behan, 
U. 8.58. C. Feb. 4, 1884; 48. C. Rep. 81. 


18. ELECTIONS—REMOVAL OF COUNTY SEAT—BRIB- 

ERY OF VOTERS—W AAT IS. 

An election to determine the removal of a county 
seat will not be invalidated by the fact that prior 
to the election certain inhabitants of the county 
presented an offer to the voters, in the form of a 
bond, conditioned for the building of certain coun- 
ty buildings at a designated place, provided a 
majority of the votes cast were in favor of chang- 
ing the county seat to such place. Such an offer 
was not bribery. Wells v. Taylor, 8. C. Mont. 
Feb. 1884; 2 W. C. Rep. 252. 


14. EquiTYy—LaCHES—HUSBAND AND WIFE. 
A wife can not be said to be guilty of laches in 
neglecting for twelve years to bring a bill to relieve 
herself from a fraud committed by a busband upon 
her, viz. in making to their daughter a deed which 
ought to have been madeto her. Terry v. Hill, 
Ky. Ct. App. Feb. 12, 1884. 





15. EVIDENCE- PRESUMPTION—LEGALITY OF OF- 

FICER’S ACTS. 

The law will presume that aseizure by an authorized 
officer of the United States for alleged smuggling 
was valid, and, therefore, that there has been a 
a breach of warranty of title. Trevino v. Hein, 
Tex. Ct. App. Galveston Term, 1884; 2 Tex. L. 
Rep. 651. > 

16. EVIDENCE—REPUTATION—TO CONTRADICT RE- 

CORD. 

1. It is not competent to impeach a record of con- 
viction of a witness by his explanation of the 
facts, although at the time of the conviction the 
law did not permit him to testify. 2. But since the 
record is introduced to affect his credibility, he 
may offer evidence of his general reputation for 
veracity. Gerts v. Fitchburg R. R. Co., 8. J.C. 
Mass. March, 1834. 


17. EXEMPTION—ASSESSMENTS NOT TAXATION. 

An incorporated cemetery association is not relieved 
from an assessment for a street improvement by a 
statutory provision exempting its lands from taxa- 
tion, such exemption being regarded as confined 
to taxes as distinguished from local assessments. 
City of Lima v. Lima, etc., 8. C. Ohio, March 18, 
1884; Contra. City of Erie v. First, etc. Church, 
8. C. Pa. Feb. 5, 1884; 14 W.N. C. 282. 


18. FEDERAL COURTS—JURISDICTION—MURDEK BY 

INDIAN. 

The United States branch of the district court has 
exclusive jurisdiction of a prosecution for the 
murder of a white person committed by an Indian 
on Indian reservation. The indictment for 
such crime should bein the name of the United 
States. United States v. Monte, S.C. N. Mex. 
Feb. 6, 1884; 2 W. C. Rep. 265. 


19. HUSBAND AND WIFE—POST NUPTIAL SETTLE- 

MENT—CONSIDERATION. 

If a husband’s conduct is such that his wife is legal- 
ly justified in leaving him, she has the right to re- 
main absent, and her agreement to return is a 
sufficient consideration to support a post nuptial 
contract entered into by her with him. Burkhold- 
er’s Appeal, 8. C. Pa. Jan. 14, 1884; 14 W. N.C. 
234. 

20. INDICTMENT— DUPLICITY. 

The stealing atthe same time of two horses, the 
property of different persons, may be treated as 
but one offense and charged as such in an indict- 
ment. Heywood v. Territory, 8.C. Wash. 2 W. 
C. Rep. 284. 

21. INDICTMENT—RaAPE. 

An indictment for detaining a woman for the pur- 
pose of having carnal knowledge of her must al- 
lege that the detention was against her will. It is 
not sufficient to charge that the accused ‘‘unlaw- 
fully and forcibly detained her.’’ Wilder v. Com- 
monwealth, Ky. Ct. App., Feb. 9, 1884; 5 Ky. L. 
Rep., 635. 

22. INSURANCE—FIRE—AUTHORITY OF AGENT TO 

WAIVE PAYMENT—WAIVER. 

1. An agent with general authority has power to 
waive the payment of premiums, in regard to 
time. 2. Where a company insists on a cancella- 
tion of the policy, this probably amounts to a 
waiver of a right to require proofs of loss. Bail, 
etc. Co.v. Aurora F. & M. Ins. Co., U. 8.C. 
C., D. Ind., March, 1884, 2 Ind. Law Mag., 300. 


23. INSURANCE — FIRE — KNOWLEDGE OF AGENT— 
WAIVER. 

The agent’s actual knowledge of the existence of 

other insurance upon the property operates asa 
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waiver of the requirement of notice of other insur- 
ance to validate the coutract. Homthal v. West- 
ern Ins. Co., 8. C. N. C,, 13 Ins. L. J., 287. 


24. INSURANCE—FIRE— WAIVER OF CONDITION. 
Knowledge by the officers of an insurer that the 
property is incumbered will not operate as a 
waiver of the right to avoid the policy for the 
representation that the property was unincum- 
bered. Leonard v. Am. Ins. Co., 8. CU. Ind., 
March 26, 1884. 


25. INSURANCE—LIFE—ASSIGNMENT TO ONE WITH- 

OUT INTEREST. 

One who has no interest in the life of another can 
neither take out a policy of insurance on another’s 
life nor obtain by purchase, assignment or other- 
wise, a policy already taken out on the life of 
another. Settle v. Hill, 8. C. Ky., Feb. 20, 1884. 


26. INTEREST—FOREIGN JUDGMENT—LEX FOoRI, 

In an action in Massachusetts upon a judgment re- 
covered in California ‘‘with interest at the rate of 
seven per cent. from the date of the judgment,’’ 
the plaintiff is entitled to only six per cent. inter- 
est, according to the lex fori. Clark v. Child, 8. 
J.C. Mass., Jan. 14, 1884; 17 Rep., 369. 


27. JURISDICTION OF SUPREME COURT — AMOUNT 
SECURED BY DEED OF TRUST — APPEAL BY 
GRANTEE. 

From a decree of the circuit court, awarding a fund 
of $6,000 to one claiming under a distinct title, 
the grantee ina deed of trust to secure debts to 
various other persons, exceeding that amount 
in all, but of less than $5,000 each, may appeal 
to this court. Freeman v. Dawson. U.8.S8. U., 
Jan. 28, 1884; 4S. C. Rep., 94. 


28. NEGLIGENCE — CONTRIBUTORY — ESCAPE AND 

EXPLOSION OF Gas. 

A householder into whose house gas is escaping, 
and who does not give notice thereof to the au- 
thorities) controlling the gas works, is guilty of 
contributory negligence if he knows the explosive 
character of the gas when mixed with air. Such 
knowledge, however, can not be assumed as mat- 
ter of law. Keteele v. Philadelphia, 8. C. Pa., 
Feb. 18, 1884, 17 Rep., 377. 


29. NEGLIGENCE—PRIVATE Way. 

A private way was opened by defendant for his own 
convenience and a (ridge built over a creek which 
ran across it. and the public usedit with his 
knowledge and permission; the plaintiff sustained 
an injury caused by the breaking of the bridge, 
which defendant knew to be unsafe, but which 
was apparentlyin good condition. Held, that de- 
fendant.was liable to the plaintiff in damages.— 
Campbell v. Boyd, 8. C. N. C. 17 Rep. 374. 


30. PRINCIPAL AND AGENT—FACTOR—LIEN—Pow- 
ERS OF FACTOR—RESTRICTIONS IMPOSED BY 
PRINCIPAL. 

Where agents were intrusted with the possession of 
goods for the purpose of sale, and acted under 
special instructions from their principal to sell 
the goods at a particular price, and to sell in 
their principal’s name, the court held that they 
did not thereby lose their character of factors or 
the right of lien attaching thereto. Stevens v. 
Biller, Eng. Ct. App. 50 L. T. N. 8.36. 


31. RES JUDICATA. 
The pendency of an action on a_ promissory note se- 
cured by mortgage, to have the amount duejon 





the note found, and for a decree for the sale of 
the property described in the mortgage, but in 
which no personal judgment was demanded, is 
not a bar to another action upon the note against 
the maker for a personal judgment. Spence v. 
Ins. Co. 8. C. Ohio, 11 W. L. Bull, Supp. 28. 


82. SALE—RIGHT TO AVOID SALE NOT TRANSFER- 

RABLE. 

The right to avoid a fraudulent conveyance can not 
be sold at an administrator’s sale and the purchas- 
eracquires no rights. Atkinson v. Henry, 8. C 
Mo. March, 1884. 


33. STATUTORY CONSTRUCTION—EXEMPTION FROM 
TAXATION—TRANSFER OF PRIVILEGE AND IMMU- 
NITIES. 

Where the charter of a railroad provides that it 
shall be exempt from taxation, such exemption 
is ordinarily a personal privilege but if the char- 
ter also provides that a purchaser of the road shall 
enjoy all itsrights and immunities, in such case 
the purchaser will hold it exempt from taxation. 
Commonwealth v. R. R. Co. Ky. Ct. App. Jan. 
24, 1884; 5 Ky. L. Rep. 650. 


84. SURETYSHIP—CONSTRUCTION{— BANK CLERK— 

BANK TELLER. 

A bond by C and his sureties that UC shall faith- 
fully perform all his duties ‘‘as clerk’? in a 
bank may also cover other duties than those of a 
mere bookkeeper, and may include such as are 
usually performed by a teller, if the evidence war- 
rants the inference that the parties used the word 
**clerk’’ in that extended sense. In such case the 
sureties may be liable for defalcations arising 
while C was acting as teller. Rollstone Nat. 
Bank v. Carleton, 8. J.C. Mass., 17 Rep., 367. 


85. SURETYSHIP — DISCHARGE FROM FURTHER LiIa- 

BILITY. 

Sureties upon official bonds can not be held respon- 
sible for any failure of duty subsequent to the 
discoveries of such failure by the officers of the 
company, which they neglected to report. Conn. 
Mut. L. Ins. Co. v. Scott, Ky. Ct. App., Jan. 12, 
1884; 13 Ins. L. J., 272. 


36. TAX SALE—PURCHASER MUST SHOW AUTHOR- 

ITY OF COLLECTOR. 

To establish a prima facie title to personal property, 
under a tax sale, it is not enough to show that the 
treasurer claimed to sell forthe non-payment of 
a tax, but the purchaser must show that the town 
treasurer had a legal tax warrant, under which the 
sale was made, and that such warrant showed on 
its face atax against the party whose property 
was sold, and that proper notice was given. 
Emerson v. Thompson, 8. C. Wis., Feb. 19, 1884; 
18 N. W. Rep., 503. 


37. VENDORS LIEN—NOTE BARRED—REMEDY GONE. 
Where an action on the note is barred. none can be 
maintained to enforce the vendor’s lien by which 
the note is secured. Tate v. Hawkins, Ky. Ct. 
App. Jan. 26, 1884; 5 Ky. L. Rep. 626. 


88. WILL—CONVERSION—DIRECTION ‘AND POWER. 
A mere power to convert real estate into personaity 
given by a testator to his executors, followed by 
a direction that it should ‘‘for the purposes of 
transmission be impressed with the quality of 
personal estate’’ does not amount to a conver- 
sion. Hyettv. Mekin, Eng. H. Ct. Ch. Div. Jan. 

14, 1884; 50 L. T.|N. S. 54. 
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QUERIES AND ANSWERS. 





QUERIES. 


83. Under the laws of the State of Texas, the con- 
ditions of the bond of an officer, whose duty it is to 
collect a large amount of taxes, are ‘‘that he will 
faithfully execute the duties of his office.*’? On going 
out of office, an officer with a large amount of public 
funds on hand instead of paying them over to the 
treasurer, pays them over to his successor in office. 
Now, are the sureties on the official bond of his suc 
cessor liable for such funds? The case of Brown v. 
United States, 15 How. 142, holding them liable, seems 
to be decided on statutes, or the peculiar statutory 
duties of the office. But the authorities seem gener- 
ally to hold the sureties for a second term liable for 
funds remaining in the hands of their principal at the 
expiration of his first term. What is the difference as 
to such liability between succeeding himself and be- 
ing succeeded by another? A. B. 


QUERIES ANSWERED. 


Query 26. [18 Cent. L. J. 220.] A bargained 
with B to buy his farm, provided the title 
should prove good. B executed warranty deed 
to A and delivered it to a neighbor until A could 
get an abstract and satisfy himself about the title. 
A then employed a regular abstractor to furnish him 
an abstract to date. Abstractor did so, appending the 
usual certificate that said abstract showed ‘all the 
instruments of record affecting the within described 
real estate A paid him his fee, went home, accepted 
the deed from B, and, paid for the Jand. It after- 
ward developed that B had but one fifth interest, and 
C, the remainder of the title. The instrument show- 
ing C’s title was of record two months prior to the 
making of the abstract. Ais compelled by C to quit 
or buy his interest. A buys. Will an action lie to re- 
cover from the abstractor? B, is insolvent, and lives 
in another State. Would A be compelled to exhaust 
B, before suing the abstractor? If not, should he 
plead and show the insolvency of B? Please cite au- 
thorities in point, and particularly decisions of Mis- 
souri. 

Russelville, Ark. 0. 


Answer No.1.There is an implied understanding on the 
part of persons making abstracts of title for compen- 
sation, that they are possessed of the requisite knowl- 
edge and skill, and that they wil! do their duty care- 
fully and correctly. For an error on the part of the ex- 
aminer, resulting in damages, the party injured is 
entitled to recover. Chase v. Heaney, 70 Ill. 268; 
Clark v. Marshall, 34 Mo. 429; Savings Bank v. Ward, 
100 U. S. 195; Rankin v. Schaeffer, 4 Mo. App. 108; 
Story on Bailm., sec. 431. In the case of Savings 
Bank v. Ward, supra, it is held that there must be 
absolute privity of contract between the abstractor 
and the party injured, and that usage will not imply 
such contract. The action against the abstractor is 
certainly independent of that against B, unless there 
was fraud or collusion. The action against B would 
be one on his covenants of warranty. W. H. 
Hillsboro, Ill. . 


Answer No. 2. One who engages in the business of 
searching the public records, examining titles and 
making abstracts for compensation, is buund to pos- 
sess the requisite knowledge and skill, and to use due 
and ordinary care in the performance of his duty. If 
he fails to note a sale for taxes, he is liable for result- 
ing damages. Chase v. Heaney, 70 Ill. 268. Soif he 
overlooks a mortgage. Vanschaick v. Sigei, 60 How. 
Pr. 122. Soif he overlooks a suit then pending for an 





interest in the property. Rankin v. Schaeffer, 4 Mo. 
App. 108. See also Shear. & Red. on Neg., sec. 288; 
Whart. on Neg., sec. 751. Where he engages to report 
the quantity of land, he will be liable if he incorrectly 
reports the quantity. Clark v. Marshall, 84 Mo. 429. 
If the abstractor is only employed to report on title 
after a given date, he will not be liable for failure to 
report a judgment rendered previous to that date, al- 
though it only became a lien after that date. Wake- 
field v. Chadwick, 26 Minn. 379; 10 Cent. L. J. 336. 
If the abstract was procured and paid for by the 
grantor, the grantee can not recover for mistakes 
therein, although in purchasing he relied thereon. 
Commonwealth v. Hanner, 5 Am. Law Reg. 214. Nor 
can he recover if he had already bought and paid for 
the property, and advanced no money on the faith of 
the certificate. Roberts v. Stirling, 4 Mo. App. 593. 

C.J. 

Hamilton, Mo. 








CORRESPONDENCE. 





We are indebted to Prof. James Barr Ames of the 
Harvard Law School for the following: 

Editor Central Law Journal: 

The United States Act of 1875 provides: ‘*Nor shall 
any circuit or district court have cognizance of any 
suit founded on contracts in favor of an assignee, un- 
less a suit might have been prosecuted in such court 
to recover thereon if no assignment had been made, 
except in cases of promissory notes negotiable by the 
law merchant, and bills of exchange.’’ 

In Levis v. Laclede Bank, 15 Fed. Rep. 193, it was 
decided that a check is not a bill of exchange within 
this act. No authority in point was cited in the opin- 
ion of the court. I venture to think this decision er- 
roneous; and believing that it would not have been 
rendered if the court had been aware of the cogent 
authority against it, I should like to call attention 
through your columns to the following cases: In Eyre 
vy. Wallor, 5 H. & N. 469; Rothford v. Danie!,18. & 
F. 692, it was decided that a check was a bill of ex- 
change within the Summary Procedure on Bills of 
Exchange Act, providing that ‘‘an action upon bills 
of exchange and promissory notes,’’ ete. In Lynn v. 
Bell, Ir. R. 10 C. L. 457, a check was held to be a bill 
of exchange within 5 & 6 Will IV, C. 41, sec 1, 2, pro- 
viding that ‘‘every note, bill or mortgage,’’ ete. In 
Moses v. Franklin Bank, 34 Md. 574, an act relating to 
the admissibility in evidence of protests of ‘‘inland 
bills’? was held applicable to checks. The language 
of the judge in these cases was most explicit, e. g. 
Pollock, C. B. ‘‘According to the notion of lawyers, 
a check is a bill of exchange.’’? Bramwell, B. ‘‘It is 
true that a check is not commonly called a bill of ex- 
change, but in construing a statute we ought to give 
its words their natural and legal meaning unless there 
is something in the contract which requires a different 
construction.’’ See further the language of the court 
in Hopkinson v. Forster, 19 Eq. 733, 734; Bickford v. 
First Bank, 42 Ill. 235, 242; Harker v. Anderson, 26 
Wend. 372, 373-4. . In the last case, Cowen, J., said: 
‘¢A degree of confusion may arise from their [checks] 
being said to resemble or be like bills of exchange 
ee @ whereas they are the bill itself; or 
rather bill is the genus and check is a species, just as 
a note on demand, or a banker’s or goldsmith’s note 
is a species of a promissory note.’’ 

JAMES BARR AMES. 
Harvard Law School. CAMBRIDGE, Mass. - 
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